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Herbert Harley 


For THIRTY YEARS the pages of the JOURNAL have imaged the intellect of 

Herbert Harley, devoted to unremitting quest for a more efficient administration 

| of justice. Into the published pages flowed the results of his power of keen dis- 
cernment and appraisement—dedicated to altruistic purpose. 


Against great odds, many times under conditions that would have made strong 
men falter or give up, he persevered, and succeeded. His has been a lifetime of 
unselfish effort. He sought, and in view of his complete dedication to the cause 
he championed he could receive, no personal benefit or advantage, and his pitifully 
small financial compensation only accentuated a great sacrifice. 


The portent of these trying days is the all-too-little realized responsibility of 
the individual and willingness to do something about it. Herbert Harley recog- 
nized his responsibility and willed to discharge it. 


Perhaps he will find in the pages that follow a reflection of gratitude for what 
he has done and of the incentive for effort by many who have been inspired 
by him.—George E. Brand. 


| Annual Meeting to Be in Atlantic City on October 30 


The 1946 annual meeting of the American 
Judicature Society will be held Wednesday noon, 
October 30, in Atlantic City, New Jersey, dur- 
ing the American Bar Association convention 
scheduled there at that time. It will be a lunch- 
eon meeting, and details of time and place will 
be announced locally. Luncheon tickets will be 
for sale at the American Bar Association head- 
quarters. 


The Honorable John J. Parker, vice-president 
of the American Judicature Society, judge of 
the United States Circuit Court of Appeals for 
the Fourth Circuit, and for the past year an 
alternate judge of the war crimes tribunal in 
Nuernberg, Germany, will address the meeting. 
Judge Parker is scheduled to return from 
Germany early in October, and this will be one 
of his first public appearances in this country 
following that experience. 
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Herbert Harley and the American Judicature Society 


By GLENN R. WINTERS 


I. Background and Beginnings 


One SUMMER Day, nearly thirty-five years 
ago, two men sat in a boat on the blue waters 
of Lake Michigan. The owner of the boat was 
Charles F. Ruggles, wealthy lumberman of 
Manistee, Michigan. His guest was Herbert 
Harley, editor of Manistee’s daily newspaper. 
The day was not windy, but the pennant at the 
top of the mast floated as though the wind was 
blowing it. When the young man remarked 
about it, his companion explained that he had 
threaded a fine wire through the upper seam 
of the pennant to keep it from hanging limp 
during a calm and wrapping itself about the 
mast. To Harley’s casual expression of ap- 
proval Ruggles replied: 


“Oh yes, I can get along with the laws of 
God all right. It’s the laws of man that trouble 
me ” 


Just as a mighty river may begin with a tiny 
trickle of water from a crack in a rock, so 
great human institutions may sometimes have 
their origin in obscure and insignificant cir- 
cumstances. Mr. Harley has traced the origin 
of the American Judicature Society, of which 
he later became founder and secretary, to that 
incident in the sailboat. 

Herbert Harley was born in a house on the 
beach near Manistee in 1871, the son of David 
S. Harley, pioneer lawyer of western Michigan. 
At the age of thirteen he sailed his first boat, 
and to this day he declares that if he had fol- 
lowed his rightful calling he would have been a 
sailor. Instead, he followed his father’s exam- 
ple, studied law at the University of Michigan, 
and opened a practice in Manistee. 

Mr. Harley was never very confident of his 
legal ability, and early in his career an incident 
occurred that had considerable influence in lead- 
ing him to abandon the practice of law. He 
defended a young foreigner who was accused 
of having stolen his adversary’s pocketbook in 
the course of a fight. Mr. Harley’s client was 
convicted and sent to jail. Sometime there- 
after, before the expiration of the jail term, 
another man confessed the theft, and the man 
Mr. Harley had defended was freed. He never 
bore Mr. Harley any ill will, and later on 


worked as a laborer in the construction of Mr. 
Harley’s house, but shortly after that nappened 
Mr. Harley decided he had had enough of the 
practice of law, and he accepted the position 
of editor and manager of the Manistee Daily 
News. 

The newspaper was in bad financial condition 
when Mr. Harley took it over, suffering from 
the competition of a pitiful sheet edited and 
printed by an almost illiterate Negro who pro- 
fessed to be in contact with the spirit world 
and to be constantly guided by none other than 
the great Voltaire. That paper had the ad- 
vantage of a combination subscription arrange- 
ment with a leading Grand Rapids paper, and 
Mr. Harley worked so hard building up his 
paper that never again was he able to devote 
himself to anything else with equal energy. 

An accomplishment which looms larger in 
Mr. Harley’s eyes than some others for which 
he has received nation-wide acclaim was the 
establishment in Manistee, largely through his 
efforts, of the first commission-manager form 
of municipal government in Michigan. At the 
time of the sailboat incident he was in his late 
thirties, remarkably handsome, and had made 
a name for himself as a respected communit: 
leader. 


CHARLEs F. RUGGLES 


Quite a different type was the old lumberman, 
Ruggles. He was one of those odd characters 
that make human nature the most interesting 
study in the world. Although a multimillion- 
aire, he always dressed in slouchy work clothes 
and wore moccasins instead of shoes. On trains, 
he rode in the day coaches, even on long trips, 
and often was to be seen in the aisle lecturing 
the passengers. Mr. Harley once overheard him 
on the street arguing to a stranger that the 
fortunes of the rich should be seized and di- 
vided among the poor. Every New Year’s Day 
Ruggles held a party for Manistee children, 
and personally presented them with bags of 
candy made by himself. A hundred legends, 
many of them entirely unauthenticated, have 
grown up around him in that community. 
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Ruggles left school in early childhood, and 
was innocent of all formal education. His 
proudest literary accomplishment was late in 
life when he learned to spell out the simple 
words of one entire book—Mrs. Wiggs of the 
Cabbage Patch! His educational shortcomings 
were not due to lack of intelligence or ambi- 
tion, for he had plenty of both. It has been 
suggested in recent years that Ruggles’ diffi- 
culty in reading may have been due to that 
phenomenon, only now beginning to be under- 
stood, known as mirror reading. At any rate, 
spurred by the determination to prove that he 
could amount to something even if he couldn’t 
read, Ruggles made an immense fortune in the 
lumbering business. He built one of Michi- 
gan’s first logging railroads, and as the supply 
of timber dwindled he ventured out into other 
territories. He did well in Wisconsin, lost 
heavily but fairly in the redwood forests of the 
Pacific coast, and then fell victim to dishonest 
agents in South Carolina, who cheated him ex- 
tensively. He was unable to bring them to jus- 
tice in the South Carolina courts, and it was 
that experience that prompted his remark about 
the laws of man. 


POLITICS, ORATORY AND THE INDENTURE 


Certain other scenes from Mr. Harley’s re- 
miniscences enter into the background of the 
founding of the American Judicature Society. 
It was in newspaper work that Mr. Harley had 
his first glimple of the power of the written 
word in molding public opinion and influencing 
men to action. Although nominally Republican, 
his paper maintained its independence, and 
when, smarting under some deserved criticism, 
the local Republicans got together and “ex- 
pelled” Mr. Harley from the party, he felt only 
a sense of exhilaration at this concrete evidence 
of his influence and effectiveness. In spite of 
that incident, Mr. Harley was in line for ap- 
pointment as postmaster of Manistee, and he 
might have spent his life in comfortable seclu- 
sion at that post had not the incumbent con- 
gressman persuaded the local party organiza- 
tion to let him have “one more term” before 
replacing him with the new man on whose 
promise Mr. Harley was counting. During that 
term the political wind shifted, and he never 
got the appointment. 

Mr. Harley had been reading about the re- 
cent reform of English judicature, and it 
stirred his imagination, for he was well aware 
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of the shortcomings of the Manistee courts and 
bar. One afternoon he dropped into the circuit 
court room during the trial of a divorce case 
involving a beauty from a southern state who 
had married a Manistee boy. A lawyer from 
her home state was there representing her, and 
as Mr. Harley walked in he was in the midst 
of an oration. His audience consisted of the 
judge and other court officers, the parties, op- 
posing counsel, and Mr. Harley, yet he held 
forth as eloquently as Daniel Webster. The ef- 
fect was ludicrous, and that court room scene 
was never erased from Mr. Harley’s memory. 

Bar admission standards were low, and so, 
in consequence, were the standards of the bar 
itself. Bar examinations were a farce and 
amounted to little more than getting somebody 
to vouch for the applicant. One young man 
was so obviously unsuitable, however, that Mr. 
Harley’s father, a member of the examining 
board, determined to thwart him. At the open- 
ing of the examination, the elder Mr. Harley 
picked up a legal document and read its first 
three words, “This indenture witnesseth.” 

“What,” he asked the applicant, “is the mean- 
ing of that word indenture?” 

The young man was stumped, and that was 
as far as the ceremony went. The application 
was denied, but, nothing daunted, the boy went 
to the next county, where, sans embarrassing 
questions, he was promptly admitted to the bar. 
He came back and hung out his shingle in Man- 
istee, but lacking the barest rudiments of legal 
knowledge, he had to have help, and, unabashed 
by what had happened, he usually got it from 
none other than David S. Harley. More than 
once he entered the Harley law office, plunked 
down a half-dollar on the table, and said: 


“I want fifty cents’ worth of advice.” 
He usually got his money’s worth, and more. 
It was about that time that the Short Ballot 
Organization, headed by Richard §. Childs, 
commenced a very effective propaganda and 
publicity campaign, the essence of which was 
the distribution of reading matter to a mailing 
list of interested persons at regular intervals 
without charge. One Sunday afternoon shortly 
after the boat ride, Mr. Harley went to his 
newspaper office, and, in a long letter to Mr. 
Ruggles, set forth some of the deficiencies of 
the administration of justice in this country 
and his ideas of the possibilities of improving 
it if an organization along the lines of the one 
headed by Childs could be established to organ- 
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ize and co-ordinate the reform element of the 
bar. His letter ended with a proposal that 
Ruggles finance a foundation to accomplish 
that end. 


SPYING OUT THE LAND 


Just why Ruggles should have taken up that 
idea will never be positively known, but he did 
tell Mr. Harley once to let him know if he ever 
encountered any really top-notch lawyers, and 
Mr. Harley suspected that he secretly hoped by 
that means to find someone who would extri- 
cate him from his South Carolina difficulties. 
If so, it was not entirely in vain, for Chief Jus- 
tice Olson of the Chicago Municipal Court, later 
chairman of the American Judicature Society, 
established a close relationship with the old 
gentleman and helped him with his legal prob- 
lems for many years. At any rate, Harley and 
Ruggles had a conference and signed a contract 
providing for salary and expense money for 
one year, during which Harley was to canvass 
the country and sound out leaders of the bench 
and bar on his proposal to organize a society 
to improve the administration of justice. 

Mr. Harley’s reminiscences of that tour 
would fill a book in themselves. His first visit 
was to Dean Henry M. Bates of the University 
of Michigan law school, from whom he received 
encouragement and a letter to Dean John H. 
Wigmore of Northwestern University. While 
waiting in the anteroom to see Wigmore, he 
picked up a law review and read an article by 
Albert Kales advocating reorganization of IIli- 
nois courts. It fascinated and excited him, and 
“in twenty minutes,” he said, “I felt that I was 
half prepared for my proposed work.” Then 
he had his first meeting with Dean Wigmore. 
That great scholar and leader was greatly im- 
pressed with the proposed project, and gave it 
loyal support from the time of that first inter- 
view until his death. Wigmore, in turn, sent 
him to Chief Justice Harry Olson of the Chi- 
cago Municipal Court, who seized upon the idea 
with his characteristic enthusiasm and contrib- 
uted greatly to its successful realization. 

Outside of Chicago, Mr. Harley likes to re- 
member his visits to Louis D. Brandeis and 
Roscoe Pound in Boston, President Taft in 
Washington, Chief Justice John B. Winslow 
in Madison, Wisconsin, and a few others—men 
with the vision to grasp the greatness of his 
scheme. Elsewhere, he met with a different 
response. The bar was in general well satisfied 
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with itself, and many of its greatest leaders did 
not take kindly to a proposal to overhaul it. 
Many were not interested; some took the oppor- 
tunity to air their pet grievances; some thought 
nothing could be done; while only a few caught 
the vision and gave valuable suggestions. 


THE “CIRCULAR LETTER” 


Returning to Manistee, Mr. Harley wrote a 
twenty-one-page “Circular Letter Concerning 
the Administration of Justice” long since out 
of print but preserved in the files of the Ameri- 
can Judicature Society, which may fairly be 
called an important document in American legal 
history. In it he referred briefly to his recent 
trip and the responses he had received, and 
identified the letter as a supplement to those in- 
terviews, which were necessarily limited in 
number. He referred to the historic St. Paul 
address of Roscoe Pound in 1906, “The Causes 
of Popular Dissatisfaction With the Adminis- 
tration of Justice,” and after reviewing that 
address he noted that Pound placed the blame 
chiefly on “our judicial organization and pro- 
cedure.” Harley divided that field into four 
parts: 

“1, The judges—their manner of selection, 


compensation, tenure, administrative and judi- 
cial powers. 


“2. The bar—its requirements for admis- 
sion, ethics and scope of advocacy. 

“3. The organization of courts. . 

“4, Procedure, comprising pleadings and 
practice.” 

He discussed the situation in each of these 
fields and possible improvements, and then ad- 
vanced his proposal of a national organization 
with three lines of endeavor—research, dis- 
semination of information to the bar, and di- 
rect application of accepted reforms. He pro- 
posed that the organization have two grades of 
membership—active members, limited in num- 
ber to a hundred or a hundred and fifty and 
dispersed among all the states, and associate 
members, embracing all who were interested 
and disposed to be helpful, whether lawyers or 
laymen. 

He envisioned a central bureau of research, 
staffed by a small group of full-time lawyers of 
academic training, “to gather data, canvass 
opinions and formulate programmes involving 
ideal forms of organization for courts for vari- 
ous purposes, and procedural rules appropriate 
thereto.” The prospectus continued: 

“The associate membership shall be kept well 
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informed of the progress of the proposals and 
discussions through a journal or occasional pub- 
lications, and it may be that substantial treatises 
on various branches of the adjective law may 
be published for the purpose of spreading cor- 
rect views. Competent representatives of the 
organization shall be delegated to present its 
purposes at the meetings of state bar associa- 
tions and other appropriate bodies. The asso- 
ciation shall acquaint itself with the conditions 
involved in the administration of justice in the 
various states and tender its services in secur- 
ing concrete enactment of programmes con- 
cerning improved procedure, reorganizing of 
courts, removal of the judiciary from politics, 
and germane matters.” 

Curiously, at that time Mr. Harley did not 
conceive of the project he proposed as involving 
an indefinite or even a long period of time. He 
said: 

“But to my mind the substantial readjust- 
ment and orientation of our remedial legal sys- 
tem, and especially its administrative side, does 
not imply a permanent occupation. Not so much 
more study is required for us to know precisely 
what we want. The spirit of experimentation 
is rife. It should not be difficult to secure a 
trial of any rationalistic system. The American 
people are quick to adopt proven remedies. 
These considerations incline me to believe that 
it would amply suffice to project a campaign of 
not less than fifteen years nor more than twenty 
years.” 

Had that forecast proven to be as accurate 
as the rest of Mr. Harley’s view of the situa- 
tion, the Society he founded would have dis- 
banded, its work done, in 1928 or 1933. 

Mr. Harley felt that a separate organization 
in addition to existing organizations of the bar 
was necessary in order that the direction of 
the work, at least, might be in professional 
rather than amateur hands, but he contem- 
plated that “the national and state bar associa- 
tions, local bar associations, commercial and 
credit organizations and all other existing and 
available agencies should be utilized each for 
its special effectiveness.” 

The letter concluded with a request for com- 
ments on the proposals there made, alternative 
proposals, and suggestions on the financing of 
whatever might be done, and it was mailed to 
254 outstanding representatives of the bench 
and bar in twenty-nine states. Their original 
answers, now turning yellow with age, are still 
in an old-fashioned correspondence file in the 
office of the American Judicature Society. It 
is apparent from an examination of them that 
the response was straggling and reluctant. The 
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circular letter was dated October 7, 1912, but 
most of the answers are dated in 1913, and re- 
fer to a follow-up letter of more recent date. 
A majority of them contented themselves with 
detailing excuses for not having answered 
sooner (a St. Louis lawyer had been on his 
honeymoon; an Illinois supreme court justice 
had been arbitrating a dispute between the Chi- 
cago street railways and their employees) and 
expressing general approval of the proposal. It 
is interesting to note, in view of the later his- 
tory of the American Judicature Society, that 
quite a number of them were dubious of having 
the venture financed by one individual, and sev- 
eral specifically suggested a five or ten-dollar 
annual membership fee for the associate mem- 
bers. 


THE First MEETING 


Mr. Harley at length reported back to Mr. 
Ruggles, and on April 5, 1913, was held the 
first meeting of the future Society. Those pres- 
ent were Ruggles and Harley, Judge Olson, 
Nathan William MacChesney, Albert M. Kales, 
Chief Justice John B. Winslow, Dean John H. 
Wigmore, Dean James Parker Hall, and William 
D. Kerr. Two subcommittees were appointed, 
one consisting of Hall, Kales, Wigmore and 
Winslow to consider the scope and methods of 
research, and the other composed of Olson, 
MacChesney and Harley, to plan the propa- 
ganda side of the campaign. The subcommittees 
separated and went to work and met again at 
an evening meeting at which they reported 
their conclusions. 

The first subcommittee directed that research 
deal with the following topics: 


1: Methods of selecting and retiring judges 
and other judicial officers. 


2. Similar provisions regarding clerks and 
other inferior officers of court. 

8. Organization and powers of court. 

4. A system of simplified civil procedure. 

4a. A system of simplified criminal proce- 
dure (this was to be arranged by co-operation 
with the American Institute of Criminal Law 
and Criminology). 


5. Provision for keeping and publishing sta- 
tistics. 


6. Provision for simplification of reports of 
decisions. 


7. Organization and powers of the bar. 
It was estimated that this work could be com- 
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pleted in about two years, and an estimated 
budget of $23,000 to $33,500 was agreed upon, 
including the salary of a “director of drafting” 
and his staff. 


The propaganda subcommittee proposed the 
following: 


1. Organization on a national basis. 

2. Publishing a journal as organ for the 
association. 

8. Using newspapers and magazines. 

4. Sending out speakers. 

5. Lectures to law students. 

6. Assistance to the American Institute of 
Criminal Law and Criminology. 


7. Publication of a popular book on the ad- 
ministration of justice. 


An estimate of about $15,000 a year for ex- 
pense of this part of the work was made, in- 
cluding nothing for the secretary’s salary. 


A CORPORATION Is ORGANIZED 


At subsequent meetings a director of draft- 
ing was selected and hired, and on July 10 final 
plans were made for incorporation. Consider- 
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able thought was given to the name of the new 
organization. One of the answers to the “Cir- 
cular Letter” suggested calling it the Ameri- 
can Institute of Remedial Law. Subcommittee 
B at the first meeting said, “We recommend a 
national organization of the bar and laity to 
be known as the National Society to Promote 
the Administration of Justice, or some similar 
name.” At the July 10 meeting MacChesney 
offered the name “American Judicature Society 
to Promote the Efficient Administration of Jus- 
tice,” the latter seven words to be as much a 
part of the title as the first three, and it was 
adopted unanimously. Incorporation was com- 
pleted on July 15, 1913. The incorporators were 
Chief Justice Olson, chairman, Governor Wood- 
bridge N. Ferris of Michigan, Dean James 
Parker Hall of the University of Chicago, Dean 
Wigmore and Professor Albert M. Kales of 
Northwestern University, Dean Roscoe Pound 
of Harvard University, Chief Justice John B. 
Winslow of the Wisconsin Supreme Court, 
Frederick W. Lehmann, Frederick Bruce John- 
stone and Nathan William MacChesney, three 
lawyers of national reputation, and Mr. Harley, 
who sold his Manistee home and business and 
moved to Chicago to take up his new work. 


II. Organization and Finances 


Financial arrangements apparently were 
somewhat indefinite until the Society was sev- 
eral months old. Ruggles signed separate con- 
tracts with Harley to finance the tour of the 
country in 1912 and with the first director of 
drafting. In October, 1913, he signed a writ- 
ten agreement with the new organization which 
recited what had already been done and its pro- 
jected activities, and in consideration thereof 
agreed to pay such sums as might be needed 
from time to time to carry on its work, up to a 
total of $40,000, of which it was stipulated that 
$3,000 a year should be paid to Harley. This 
was retroactive to the date of incorporation, 
since when a little more than $5,000 had been 
spent, leaving a little less than $35,000 yet to 
be drawn. 

In spite of the contrary recommendations of 


several advisers, it was felt at that time that 
it was very important that the Society’s activi- 
ties be financed in that manner, and that none 
of its energies be expended upon fund-raising. 
Mr. Harley explained it in the JouRNAL: 


“A principle underlying the creation of this 
organization is that the most effective work is 
to be presumed if the Society is enabled by pri- 
vate gift to avoid a general solicitation of funds 
in trivial amounts. Briefly it may be suggested 
that the alternative course involves competition 
with innumerable other quasi-public enter- 
prises; that it causes too much absorption of 
energy in mere solicitation; that—and this is 
perhaps the largest consideration—it would 
prevent contacts with individuals of the highest 
potential value to the work, who, becoming in- 
terested in one phase or another, give willingly 
of their time and energy to an extent not read- 
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ily reckoned in money.” 


At another place he concluded a discussion 
of the same thing with the following charac- 
teristic remark: 


“Recipients of the JOURNAL who object to 
this plan as paternalistic, and there will doubt- 
less be such, can easily salve their consciences 
by contributing to the support of the Society 
voluntarily in any amount required to put their 


minds at ease.” 


Operations continued on this basis for about 
twelve years, during which time Mr. Ruggles 
more than doubled the amount of support to 
which he had bound himself. During that time, 
however, things had been going badly for him. 
Business reverses and misplaced confidence had 
been sufficient to shrink his immense fortune 
so that by 1925 it was practically gone and he 
was heavily in debt. In that year, at the age of 
eighty, and after having contributed a total of 
more than $93,000, he discontinued his support. 

It is gratifying to know that Mr. Ruggles’ 
extraordinary contributions to the administra- 
tion of justice in this country did not go unrec- 
ognized by the bench and bar. Early in 1926, 
at a ceremony attended by leaders of the pro- 
fession in Chicago, a life-size portrait of Rug- 
gles was unveiled in Chief Justice Harry Ol- 
son’s court room. Letters of appreciation were 
sent to him by Chief Justice Taft and by Elihu 
Root, and the directors of the American Judica- 
ture Society presented him with a scroll con- 
taining a declaration by them as to the results 
thus far accomplished by the Society as a result 
of his contributions. The letters and declara- 
tion, the text of which appears below, were 
framed and hung beside the portraits in the 
Municipal Courtroom. 


LETTER FROM CHIEF JUSTICE TAFT 


Supreme Court of the United States 
Washington, D. C. 
November 4, 1924. 

My dear sir: 

Mr. Irving Fisher of Yale University called 
on me yesterday to speak of the American Judi- 
cature Society. He told me of its history, and 
gave me to understand that it was your gener- 
osity and public interest which led to its forma- 
tion and its maintenance. I am deeply inter- 
ested in the problem of facilitating the dispatch 
of business in our courts, and ridding them of 
the burden of complex procedure and delays. 
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In maintaining the equality between the rich 
and the poor in the court, the greatest difficulty 
is the delay. A rich man can stand the delay 
and profits by it, but the poor man always suf- 
fers. There are two primary reasons why we 
have had delays. One is that the promotion of 
dispatch in the administration of justice is not 
a subject that attracts the popular fancy, and 
activity therein is really not a means of get- 
ting votes or securing a second term for legis- 
lators or congressmen or senators. Therefore, 
legislation of this kind is always postponed, and 
anyone who has a motive for killing it can very 
easily delay its being carried through. 

Legislators will not give their attention even 
though they may be properly-minded towards 
such legislation, and unless we are fortunate in 
having members of Congress or members of 
legislatures who for the cause itself are willing 
to devote themselves to its promotion, it is dif- 
ficult to secure improvement. The second rea- 
son is that we do not make some person respon- 
sible for the dispatch of business. A judicial 
force of judges ought to be under the executive 
direction of somebody, so that the number of 
judges needed to meet the arrears of business 
at a particular place should be under the con- 
trol of one who knows what the need is. They 
have worked out this plan in the City of Chi- 
cago, where Chief Justice Olson, as chief jus- 
tice of the Municipal Court, assigns the judges 
of that court to the work that is most pressing. 
In other words, we ought to apply business 
principles to the use of our judicial force. It 
is along these lines as I understand that the 
American Judicature Society is working, and 
I write to felicitate you on your having made 
this possible. You could do no more important 
work for the body social and politic than this. 
As one in the community I write to thank you. 

Sincerely yours, 
Wm. H. Tarr 

Charles F. Ruggles, Esq., 
Manistee, Mich. 


LETTER FROM Root 


998 Fifth Avenue, 
New York, N. Y., 
December 19, 1925 

Charles F. Ruggles, Esq., 

Manistee, Mich. 

My dear Mr. Ruggles: 


84 


As the period during which you have been 
supporting the American Judicature Society 
draws to a close, I wish, as an American inter- 
ested in such subjects, to express to you my 
grateful appreciation of your useful public serv- 
ice. The work of the Judicature Society made 
possible by your wisely directed liberality has 
been of the highest order. It has exhibited the 
right spirit. It has done directly many admirable 
things, and it has served as a guide and model 
for a great amount of thorough research and 
effective effort in the field of administration of 
justice and in the kindred fields of substantive 
law and jurisprudence now undertaken by 
newly-created organizations. 


With kind regards and good wishes, I am, 
Very sincerely yours, 
ELIHU Roor 


A DECLARATION 


The American Judicature Society having 
been called into existence by the enlightened 
interest in the administration of civil justice 
evinced by its founder, Charles F. Ruggles, of 
Manistee, Michigan, and been enabled to pur- 
sue a career of useful activities through his 
continued benefactions, its directors take this 
occasion to make formal acknowledgment of the 
indebtedness which the Society, and through it, 
the bar, the courts and the public owe to Mr. 
Ruggles in the premises. 

And in no better way, perhaps, can the in- 
debtedness be expressed than by recounting the 
results achieved by the Society: 

It has done original work in the formulation 
of plans for the organization of courts on a 
state-wide basis as well as in metropolitan dis- 
tricts. In the reorganization of courts in New 
York City, Buffalo, Cleveland, Philadelphia, At- 
lanta, Milwaukee, Washington, Minneapolis, 
Des Moines and other cities, the principles ad- 
vanced by the Society have exerted a powerful 
influence. 

It has had some measure of its plans regard- 
ing judicial organization written into the re- 
vised constitution of the State of Louisiana, 
while its projects for a state-wide court and a 
metropolitan court have won specific endorse- 
ment in draft revisions, respectively, of the con- 
stitutions of Missouri and Illinois. 

It has contributed in significant degree to 
the spread of conciliation and small claims 
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courts. 

It has given guidance and impetus to the 
movement for settlement of legal controversies 
by means of arbitration, and forcefully aided 
in affording the movement the highly impor- 
tant place on the procedural stage which it oc- 
cupies today. 

It has laid before the profession of law a 
carefully drawn code of rules for procedure in 
civil causes which cannot fail to be of greatest 
value in pending and future reform of court 
procedure, both federal and state. 

It has, through the medium of its JouRNAL— 
a publication which has occupied a field peculiar 
to itself—periodically kept the legal profession 
informed of current activity in matters of judi- 
cial organization and judicial procedure and 
continuously striven to direct reform into the 
most effective channels. 

It has been instrumental in the creation of 
the first properly organized criminal court in 
the United States, namely, that of Detroit, 
where remarkable success is a conspicuous 
testimonal to the wisdom of the Society’s plans. 

It has strongly advocated the principle of 
conferring upon courts the power to make and 
amend their own rules of procedure, and may 
claim a competent share in advancing the prin- 
ciple well on the way to general adoption. 

It has begun, through intermediation with 
the American Bar Association, to exercise a 
salutary effect upon the selection of the judi- 
ciary in various sections of the country. 

It has promoted with vigor the idea of the 
administrative governance of the court by a 
judicial council and has seen the idea come to 
acceptance in the federal judicial organization, 
as well as in the states of Ohio, Oregon, Massa- 
chusetts and North Carolina. 

It has been the chief agency in converting 
the bar to the principle that it should be a self- 
governing body, properly organized for its own 
internal discipline and the unification of its ac- 
tion in external matters—a conversion already 
effected in North Dakota, Alabama, Idaho and 
New Mexico. 

Nor does this recapitulation say all. In vari- 
ous other ways has the Society specifically con- 
tributed to the improvements of the existing 
condition of judicial administration. Moreover, 
the tasks accomplished, and the ends attained 
are in themselves examples for emulation and 
agencies for the further spread of the ideas 
and plans embodied in the Society’s programme. 


Octoser, 1946] 


As Theodore Roosevelt said, in speaking of this 
specific work: 

“These are the reforms that count. They af- 
fect large numbers of people for long periods 
of time.” 

The directors, therefore, set down this record 
that the founder of the Society may have as- 
surance that his generous undertaking has been 
rewarded with signal and far-reaching benefits 
to the public. 

Done at Chicago, Illinois, this first day of De- 
cember, 1925. 

The directors whose names were attached to 
that document were Harry Olson, Henry M. 
Bates, Charles A. Boston, Charles S. Cushing, 
Walter F. Dodd, Woodbridge N. Ferris, James 
Parker Hall, Augustus R. Hatton, Edward W. 
Hinton, Frederick W. Lehmann, William Dra- 
per Lewis, Nathan William MacChesney, Rob- 
ert W. Millar, Amos C. Miller, Roscoe Pound, 
Reginald Heber Smith, Edgar B. Tolman, John 
H. Wigmore and Herbert Harley. 


The sum of $93,000 invested by Ruggles in 

the American Judicature Society was paltry 
compared to other investments and transactions 
that took place throughout Mr. Ruggles’ long 
business career, and yet already it is all that 
remains. The forests he conquered are gone, 
and most of the houses his lumber built are 
gone, too; the great salt plant at Manistee that 
bore his name has been taken over by a Chicago 
salt company; and soon even his memory will 
be kept by only a few old-timers, for he never 
married and died without family or heirs. Yet 
the American Judicature Society, the creation 
of which he made possible, and which he nur- 
tured for the first decade of its existence, bids 
fair to stand as an enduring monument to this 
man who was neither lawyer nor judge, but who 
‘loved justice and was willing to give of his 
means to make it available to all. 

At the time of his death, in 1930, the follow- 


ing editorial appeared in the Chicago Daily 
News: 


LicHt From An Opp Source” 


“It seems anomalous that a learned legal as- 
sociation that has numbered among its leaders 
the present and a former chief justice of the 
United States Supreme Court could owe its 
origin and much of its support to a rough-and- 
ready lumberman who would not wear a neck- 
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tie. Nevertheless, the American Judicature So- 
ciety, which includes in its membership many 
of the most prominent figures in America’s 
courts, was founded and, in its early years, fi- 
nanced by the wealthy and eccentric Charles F. 
Ruggles, who died recently in his obscure home 
in Manistee, Michigan. 

“Mr. Ruggles’ irritating experience with the 
law’s delays spurred him to an effort to have 
business principles applied to court procedure. 
The American Judicature Society was the re- 
sult. Of the things the Society has accom- 
plished, Theodore Roosevelt once said, “These 
are the reforms that count; they affect large 
numbers of people over long periods of time.” 

“Mr. Ruggles’ forthright method of approach 
to the problem of correcting the law’s delays 
was hardly legalistic. It is illustrated by his 
objection to research. As he interpreted the 
word, research meant delving into the past, and, 
in his. opinion, the past had had its chance. 

“What he wanted was something new, he told 
the chairman of the board of directors of the 
Society he founded and supported. Ironically 
enough, the work of law reform which Mr. Rug- 
gles sponsored was commended by Elihu Root 
as having served “as a guide and model for a 
great amount of thorough research.” 

“Research, directed by a wise sense of values 
and effectively utilized, often proves a useful 
preliminary to needed innovations. History is 
not “the bunk,” though it may be bunk to be 
enslaved by history. Possibly much that is 
called research is waste motion and elaborate 
futility. But research, supplemented by vision 
and by dynamic demand for the new may show 
the ways to reforms that count, such as Mr. 
Ruggles initiated. 

“Thus the lumberman’s ax and the library 
lamp, though seemingly incongruous, may 
prove an effective combination.” 


A FINANCIAL Crisis 


Mr. Ruggles’ stepping out of the picture in 
1925 produced a crisis in the affairs of the So- 
ciety. Other support had to be found and at 
once, or all would be lost. The situation was 


brought to the attention of Julius Rosenwald, 
the Chicago financier, who drew his personal 
check for $2,100, sufficient to tide the Society 
over for one year. During that year other pos- 
sibilities consistent with the Society’s previ- 
ously-announced policy were canvassed in vain. 
Mr. Harley attempted to interest one of the 


86 


large foundations, but “hardly got to the front 
gate.” Finally, with great reluctance and mis- 
givings, he appealed to the readers of the 
JOURNAL for money to make possible its con- 
tinued publication. Enclosed with the JOURNAL 
of April, 1927, was a blue slip requesting all 
those who had been on the mailing list as asso- 
ciate members to signify their desire to remain 
so, for the purpose of culling such dead wood 
as there might be from among them, and invit- 
ing those who cared to do so to become sustain- 
ing members by contributing in the amount of 
$2, $5, $10, $25, $50 or $100. 

The response of the readers was immediate 
and generous. Before publication of the next 
JOURNAL, $1,376 had come in, from about three 
hundred persons whose names were there listed 
as sustaining members. Most of them sent $2, 
but $100 gifts came in from two, Elihu Root 
and Moses H. Grossman, both of New York. 
Judge Olson put in $50, and Herbert Harley’s 
name appears opposite a $35 contribution. For 
two years, until December, 1928, the Society 
maintained its existence on that basis, each is- 
sue of the JOURNAL carrying the names of the 
sustaining members and the amounts of their 
contributions. It was a logical development at 
that time to reorganize the Society upon an en- 
tirely different basis, with a dues-paying mem- 
bership, a nation-wide board of directors, and 
a president. In November, 1928, the corporate 
charter was amended to provide for the present 
form of organization. Dean Wigmore was dele- 
gated to tender the new post of president to 
Charles Evans Hughes. Had he declined, the 
invitation would have gone to Frank B. Kel- 
logg, sponsor of the Kellogg Peace Pact, Frank 
O. Lowden, one time governor of Illinois, or 
Charles G. Dawes, of upside-down pipe fame, 
but Hughes promptly accepted, and sent a mes- 
sage of cordial appreciation and good will. 

Hughes continued as President only a year, 
and resigned in 1930 when he became chief jus- 
tice of the United States. His successor was 
Newton D. Baker of Cleveland. Upon Baker’s 
death in 1938, Judge Frank E. Atwood of the 
Supreme Court of Missouri, a vice-president of 
the Society, served as acting president until 
the next annual meeting, at which time Arthur 
T. Vanderbilt, prominent American bar leader 
of Newark, New Jersey, was elected to the 
office. In 1940 he was succeeded by David A. 
Simmons of Houston, Texas, who served four 
terms and was succeeded in August, 1944, by 
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Federal Judge Merrill E. Otis of Kansas City. 
Judge Otis died three months later, and Chair- 
man of the Board George E. Brand of Detroit 
filled out his term as acting president, and was 
elected to the presidency in December, 1945, 
which office he now holds. 

Judge Olson was nominal head of the Society 
prior to the 1928 reorganization, with the title 
of chairman, and he continued as the first chair- 
man of the board under the new set-up. For the 
first ten years of the new organization, during 
the presidencies of Hughes and Baker, the chair- 
man of the board continued to act as the actual 
chief executive of the Society. At the annual 
meeting of December 12, 1929, Judge Clarence 
N. Goodwin of Chicago succeeded Olson and 
Olson retired to a vice-presidency. Goodwin 
served in that capacity for eight years, until 
May, 1937, when he was succeeded by Oscar C. 
Hull of Detroit. Following Hull were Thomas 
F. McDonald of St. Louis, 1940-1942; George 
E. Brand, 1942-1945; and Dean Albert J. Harno 
of the University of Illinois, the incumbent. 

The first assistant secretary’s name to appear 
in the JOURNAL is that of John Hale, who served 
temporarily in that capacity to put out two or 
three issues of the JOURNAL during Mr. Har- 
ley’s absence on a trip to Europe in 1928. Will 
Shafroth had the job on a part-time basis for a 
little over a year beginning in the autumn of 
1937, and was succeeded in 1939 by Paul B. 
De Witt. In 1940 Glenn R. Winters assumed 
that post, and held it until December, 1945, 
when he became secretary-treasurer. 

Since 1928 there have been one hundred di- 
rectors, distributed among the states in pro- 
portion to the distribution of the Society’s 
membership, but with a minimum of one and 
a maximum of four for each state. 

The reorganized Society started out in 1928 
with a membership of about 600. This figure 
grew very slowly during the depression, and 
those years were hard sledding for the Ameri- 
can Judicature Society. By 1933 membership 
had dropped to 528, but the next year it was 
up to 664, and from then on there was a steady 
increase, with 1,159 in 1936, 1,272 in 1937, and 
1,555 in 1938. 

In 1939 Chairman Hull introduced the spon- 
sored membership invitation upon which the 
Society’s subsequent growth has been based. 
Personal letters of invitation signed by the 
president of the Society were sent to member- 
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ship prospects selected by directors or promi- 
nent members of the Society in various states, 
who sent to each prospect another letter en- 
dorsing the invitation and urging its acceptance. 
These letters were accompanied by a sample 
copy of the JOURNAL, and, thus approached, the 
lawyers and judges of America have been quick 
to respond. The first year 542 new members 
were enrolled, and on November 30, 1939, there 
were 2,000 paid members. In 1940, with a 
shorter campaign, 410 new members came in, 
and in 1941, 539. The following year, a goal of 
1,000 new members was set, and it was reached 
and passed by a margin of 308. By August 15, 
1942, total membership was up to 3,515. 1943 
was the Society’s biggest year, with 2,367 new 
members enrolled and a total membership on 
August 15 of 5,708. In 1944 the total member- 
ship passed the 6,000 mark, and by the end of 
this year it will go over 7,000. On October 11 
it stood at 6,912. 

That the Society was thus finally enabled to 
get on its feet with some measure of financial 
security may be credited to the Carnegie Cor- 
poration of America and the individuals re- 
sponsible for interesting that organization in 
the Society. At the 1936 annual meeting the 
problem of extending the Society’s financial re- 
sources was discussed, and Chairman Goodwin 
reported that a request for assistance had been 
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made to the Carnegie Corporation. Due largely 
to the friendly influence of Elihu Root, that or- 
ganization granted the request, and paid the 
Society $30,000 in installments of $6,000 a year 
for five years, on condition that the Society in- 
crease its other income to the extent of about 
$2,500 annually. The last installment of that 
grant was paid in 1940, and the Society has 
been entirely dependent on dues of members 
since that time. 

Mr. Harley was paid his $3,000 a year regu- 
larly from 1912 to 1918. For the next seven 
years he took only $1,000 a year, living on his 
salaries as assistant to Judge Olson and as a 
member of the law faculty of Northwestern 
University, where he once had the proud privi- 
lege of serving as substitute teacher in Wig- 
more’s evidence class. The following paragraph 
from his report to the annual meeting of 1929 
is illuminating: 

“After deducting bills payable and $250 for 
November payment on account of secretary’s 
salary, there will be about $200 in the treasury. 
The total payments to the secretary on account 


of salary have been $1,750. The remainder, 
amounting to $4,250, is remitted.” 


The highest salary Mr. Harley ever received 
from the Society was $5,000 a year beginning 
about the time of the Carnegie grant. In 1939 
his total compensation for the 28 years begin- 
ning with 1912 averaged only $2,411.60 a year. 


III. Publications 


The American Judicature Society has changed 
a great deal from the way its founders viewed 
it in the summer of 1913. While they did have 
publicity and promotional activities in mind, 
they were chiefly concerned with research and 
drafting. It must be borne in mind that the 
attitude of the legal profession toward the 
courts and the administration of justice was 
then much different than today. The bar as a 
whole had not been awakened to the many 
shortcomings then existent, and it was neces- 
sary not only to awaken men to the need and 
enlist their support in projects to improve con- 
ditions, but also, first and foremost, to find out 
what should be done. Hence it was that the 
drafting of model procedural codes, court or- 


ganization plans and the like received a first 
priority.. For the same reason, the key man of 
the organization at that time was not the sec- 
retary, but rather the “director of drafting.” 
None of the Society’s founders gave Mr. Harley 
credit for legal competence, and they looked 
upon him only as an errand boy and a conveni- 
ent conduit for the reception of funds from the 
Society’s godfather and Santa Claus, Mr. 
Ruggles. 

A misstep marred the first few weeks of the 
Society’s existence. A young man teaching pro- 
cedural subjects at a western law school was 
brought to Chicago for an interview with the 
directors and Mr. Ruggles, and was hired for 
the drafting post at a salary of $5,000 a year 
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for two years. He proved to be not adapted to 
that sort of work, and somewhat dismayed his 
employers when, upon their attempting to dis- 
cuss the progress of the work with him, he 
asserted the right to cogitate without query or 
disturbance for his full two years before being 
called upon for results. They took up his con- 
tract and dispatched him to England to make a 
survey of English courts and procedure, and 
looked around for somebody else. Albert Kales, 
one of their own number and one of the most 
brilliant and original thinkers of his day, proved 
to be their man, and without too much delay 
the work was started. The next few years saw 
the publication in rapid succession of a series 
of numbered bulletins containing the product 
of the Society’s research department and some 
material of the type later used in the JOURNAL. 

Bulletin I, 30 pages, published in January, 
1914, was entitled “Causes for Dissatisfaction 
with the Administration of Justice in Metro- 
politan Districts.” It presented in analytical 
form some of the evils currently existing in 
selection, retirement and discipline of judges, 
organization of courts, selection of jurors and 
use of the jury, rules of practice and procedure, 
business management of the courts, and selec- 
tion, organization and discipline of the bar, 
along with various suggestions with respect 
to each and a request for opinions and sugges- 
tions from readers. Bulletin II, 24 pages, pub- 
lished just a few weeks later, was entitled 
“Courts for Smaller Cities—Suggestions Based 
Upon an Investigation of the Administration 
of Justice in the City of Grand Rapids, Michi- 
gan.” Bulletin III, 49 pages, published in 
February, 1914, was a summarization of the 
replies received from readers of Bulletin I. 

Bulletin IV, 157 pages, published in March, 
1914, was the “First Draft of an Act to Estab- 
lish a Model Court for a Metropolitan District.” 
This was the first product of the Society’s re- 
search department. Bulletin IV was later re- 
vised in two parts. Bulletin IV-A, 127 pages, 
published in April, 1915, was the second draft 
of so much of the Metropolitan Court Act as 
related to the selection and retirement of judges. 
Bulletin IV-B, 94 pages was entitled “Second 
Draft of a Model Act to Establish a Court for 
a Metropolitan District.” 

Bulletins V and VI were more JOURNAL mate- 
rial. Bulletin V was a reprint of an article by 
Mr. Harley in the University of Pennsylvania 
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Law Review entitled “Interpretation of the 
Theory and Purposes of the American Judica- 
ture Society.” Bulletin VI, undated, 68 pages, 
contained three papers, “Organization of 
Courts” by Roscoe Pound, “Methods of Select- 
ing and Retiring Judges” by Albert M. Kales, 
and “Local Courts of Limited Jurisdiction” by 
Herbert Harley. The first two were bar con- 
vention addresses and the third a California 
Law Review article. 

Bulletin VII, 192 pages, was the second major 
product of the research department, and con- 
tained the first draft of a state-wide judicature 
act. It appeared in October, 1914, and was re- 
vised as VII-A in March, 1917. Bulletins VIII, 
IX and X contained more addresses and articles 
—one on informal procedure by Judge Manuel 
Levine of Cleveland; a description by Mr. 
Harley of the small claims branch of the 
Municipal Court of Chicago; a plea for the 
establishment in Mississippi of a modern uni- 
fied court by Chief Justice Sydney Smith of 
that state; and Dean James Parker Hall’s ad- 
dress “The Selection, Tenure and Retirement of 
Judges” before the Ohio State Bar Association 
in 1915. These were published in 1915 and 1916. 
Bulletin XI contained the survey of English 
judicature for which the first director of draft- 
ing had been sent abroad. Bulletin XII was a 
report on commercial arbitration in England 
by Samuel Rosenbaum of Philadelphia; and 
Bulletin XIII contained the first nineteen 
articles of the proposed rules of civil procedure. 
Bulletins XIV and XV, published after the 
JOURNAL was started, contained the Society’s 
important model code of civil procedure, and 


model acts for conciliation and informal pro- 
cedure. 


THE JOURNAL 


An announcement in the front of Bulletin 
XII stated that the bulletins were not for sale 
but could be obtained upon request, but the list 
of previous publications that appeared in the 
early issues of the JOURNAL said “Price of Each 
25 cents; Stamps Accepted.” Not many of them 
were distributed either way, and Mr. Harley 
was dissatisfied with the small audience they 
were reaching. He was impatient to get out a 
regular periodical, and the outbreak of the first 
world war gave him the chance he needed. Dean 
Wigmore went to Washington in the Judge Ad- 
vocate General’s Department, and the other di- 
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rectors were distracted by one thing or another. 
Left to himself, Mr. Harley started the 
JOURNAL. The first issue appeared in June, 
1917, and for nearly 30 years it has come out 
regularly every other month. Sample copies of 
the first number were sent to each of the 35,000 
members of state and national bar associations, 
along with an offer of a free subscription, fol- 
lowing the example of the Short Ballot Or- 
ganization. The low ebb of interest in judi- 
cial administration at that time may be 
gauged by the fact that only 5,000 of them 
accepted. Along with a thousand libraries, they 
furnished a starting mailing list of 6,000. 

The JourNAL, Mr. Harley explained, was 
built around the one-cent stamp. It was the 
largest magazine that could be mailed for one 
cent under the available postage rates at that 
time, and so carefully was it figured that the 
addition of two pages would have doubled the 
postage. The mailing list continued at around 
6,000 for a number of years, and fluctuated 
between that figure and 10,000 until 1937, when 
the American Bar Association, during the presi- 
dency of Arthur T. Vanderbilt, contracted with 
the Society for a subscription to the JOURNAL 
for each of its approximately 33,000 members, 
the A. B. A. paying ten cents per member per 
year. This was estimated to be about half of 
the cost. A subscription price of 20 cents a year 
was established and a second-class mailing per- 
mit was secured for the duration of that con- 
tract, which expired in 1940. With the 
exception of that three-year interlude, the 
JOURNAL has always been sent free of charge 
to all persons interested. Several state bar 
associations besides the American Bar Associ- 
ation at various times contracted for bulk sub- 
scriptions for their members at cost. 

The Society’s substantial increase in mem- 
bership which occurred during the war years 
could not be accompanied by a corresponding 
increase in JOURNAL circulation because of war- 
time regulations restricting the use of paper, 
and so the mailing list remained in the neigh- 
borhood of 10,000 throughout that time. Since 
the end of the war and removal of those re- 
strictions, the mailing list has been more than 
tripled and now stands at approximately 40,000. 
This has been accomplished by entering a trial 
subscription for each member of selected state 
bar associations, with the understanding that 
after they have had an opportunity to become 
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acquainted with the JOURNAL they will be asked 
to indicate their desire to continue to receive 
it and if not will be dropped. 

At present prices, each individual subscrip- 
tion costs about 27 cents a year. Each $5.00 
membership pays for its share of office over- 
head, and ten JOURNAL subscriptions, including 
its own. Thus the Society can support a mail- 
ing list of roughly ten times its membership. 
With 7,000 members, 70,000 JouRNALS could be 
distributed, and with 10,000 members, which 
may be anticipated within the next few years, 
100,000 JOURNAL subscriptions. There are 
180,000 lawyers in the country, and a mailing 
list of 100,000 would problably come close to 
making the JOURNAL available to every lawyer 
that wanted it. However, it is among those very 
people who would decline the offer that the 
JOURNAL’S missionary work most needs to be 
done, and so a long-range program should in- 
clude repeating the trial subscription and offer 
at regular intervals. 

Practically all of the JoURNAL circulation is 
at present within the bench and bar. However, 
although much of the subject-matter discussed 
in its columns is of a legal nature and some- 
what forbidding to the layman, a great deal of 
it is also of interest to the general public. For 
example, many newspapers have reprinted, 
quoted and commented on recent JOURNAL edi- 
torials on the subject of selection of federal 
judges. In addition to the members of the 
bench and bar now receiving it, the JouRNAL’s 
circulation might profitably be extended to stu- 
dents in law schools, to teachers and students 
in political science courses, and to such other 
segments of the lay public as state legislators 
and members of other organizations such as the 
National Municipal League, chambers of com- 
merce, and Rotary and kindred clubs. Wherever 
there are potential readers of the JOURNAL, 
there are also potential dues-paying members, 
so that a membership of 20,000 and a JouRNAL 
circulation of 250,000 some day is not entirely 
a mirage. 

Because of the permanent value of much of 
the material published in the JOURNAL, distribu- 
tion of back numbers is a continuing activity 
of no small importance in the Society’s work. 
Heretofore there has been a charge of ten cents 
each for back numbers, even though subscrip- 
tions and current copies were free. It is be- 
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lieved, however, that so far as possible free 
distribution of these copies is just as desirable 
as free circulation of current issues. There is 
in fact the additional inducement that back 
numbers are never sent out except upon specific 
request and with a definite prospect of their 
being put to good use. Hence, in most instances 
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these are now being distributed without charge. 

The Society’s publishing activities in the past 
have been confined to the bulletins and the 
JOURNAL, but in the near future its first full- 
fledged book will come out—a text on bar or- 
ganization now in process of preparation by 
President George E. Brand. 


IV. Its Work and Accomplishments 


The work of the American Judicature So- 
ciety, as stated in its corporate title, is “to pro- 
mote the efficient administration of justice.” 
That is a broad term, covers a lot of ground, and 
is surrounded by a large and indefinite twilight 
zone. It has taken thirty years to mark out 
with any degree of distinctness just what comes 
within the Society’s conception of judicial ad- 
ministration, and even now the question still 
comes up with surprising frequency. 

A survey of all the articles published in the 
JOURNAL since its beginning discloses that prac- 
tically all of them fit somewhere into the follow- 


ing formula: The organization, personnel and 
operation of the courts and the bar. Within a 
chart consisting of six squares, with three ver- 
tical columns headed “Organization,” “Person- 
nel” and “Operation,” and two horizontal lines 
entitled “The Courts” and “The Bar” you may 
put practically every topic with which the So- 
ciety has concerned itself these thirty years. 
Such a chart is reproduced herewith, with the 
various topics fitted into the squares. Some of 
its classifications may be questioned, but to- 
gether it gives an overall view of the field. 


tice 


ORGANIZATION PERSONNEL OPERATION 
Unification of courts, Selection, Court procedure, civil, 
THE BENCH statewide and metro- compensation, criminal and appellate 
politan. tenure, Pre-trial procedure 
Minor courts retirement Rule-making power 
Administrative tribunals and removal Jury trial 
of judges Business management of 
the courts 
Judicial councils 
Integration of the bar Legal education and ad- Bar activities 
THE BAR Specialization of prac- mission to the bar Public relations of the 


bar 
Legal aid 
Legal ethics 
Unauthorized practice of 
the law 
Commercial arbitration 
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ORGANIZATION OF COURTS 


The fortunate circumstance that made the 
chief justice of the Chicago Municipal Court 
the first head of the American Judicature So- 
ciety may be credited in large part for the im- 
portant contributions made by the Society in 
the realm of court organization. 


Prior to that court’s creation Chicago was 
served by the usual haphazard assortment of 
courts, and by a large number of justices of the 
peace who had exclusive jurisdiction in minor 
criminal cases and civil cases involving less than 
$100. The superior courts were so far behind 
with their dockets that commerce in the city 
suffered under a severe handicap. A constitu- 
tional amendment adopted in 1904 authorized 
the creation of a municipal court to take over 
the justices’ jurisdiction and with unlimited 
contract jurisdiction. Business men having 
taken an active part in the campaign for the 
sake of getting the latter feature were unwilling 
to let the twenty-seven new judges go their way 
as freely as the fifty-four justices of the peace 
had, but instead arranged for their organiza- 
tion into a unified court under the direction of a 
chief justice. He was given the power to assign 
judges to duty in the various branch courts, to 
superintend the calendars and to make special 
calendars for particular classes of cases. Each 
associate judge was required to submit a 
monthly report showing the work he had done 
and the state of his docket, and regular meet- 
ings of the judges were provided for. The court 
had power to make its own rules of procedure. 

These provisions, all of them commonplace 
in the commercial world, were, as Mr. Harley 
said, “thunderingly new” in the judicial field. 
Under the dynamic leadership of Chief Justice 
Olson, the new court at once proceeded to make 
judicial history, and to attract attention in 
other parts of the United States. Thus the 
new organization headed by Judge Olson natur- 
ally put at the head of its agenda the promotion 
in other metropolitan districts of a unified court 
organization along the general lines of the Chi- 
cago Municipal Court. The metropolitan dis- 
trict court provided for in Bulletins IV and 
IV-B, had five divisions—chancery, probate, di- 
vorce and domestic relations, civil jury, civil 
non-jury, and criminal, The presiding justices 
of these divisions, with a chief justice, made up 
a judicial council which had rule-making and 
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administrative powers. 

The first and most conspicuous result of the 
Society’s efforts in this direction was the organ- 
ization of the unified Recorder’s Court of the 
City of Detroit. In 1918 Pliny W. Marsh, a De- 
troit attorney representing the Detroit Citizens’ 
League, visited the Chicago offices of the So- 
ciety to secure aSsistance in the League’s proj- 
ect for criminal court reform for that city. Mr. 
Harley recommended a completely unified court 
which would have embraced the civil as well as 
the criminal jurisdiction, but practical consid- 
erations prompted them to limit their efforts to 
the Recorder’s Court. The statute drafted by 
the League and passed by the 1919 legislature 
combined the Recorder’s Court and the Police 
Court into a single court holding all criminal 
jurisdiction in the city. One of its seven judges 
was to serve as chief justice, with adequate ad- 
ministrative powers. The new court made pos- 


sible efficient coordination of the machinery for 


preliminary examination and for trial, and per- 
mitted specialized calendars for domestic rela- 
tions, traffic and other types of cases. 

In commenting on the passage of the act cre- 
ating the court, Mr. Harley ventured the pre- 
diction that “such a court in the average city 
could, it is believed, reduce crime of all kinds 
about fifty per cent in the first two or three 
years.” Just a year later he had the privilege 
of printing a report from the Bulletin of the 
Detroit Police Department showing a reduction 
of crime in that city of 58 per cent as compared 
with the preceding year. 

In succeeding years the Recorder’s Court es- 
tablished a psychopathic laboratory which has 
been outstandingly successful, a probation de- 
partment second to none in the country, and 
other economies and efficiencies which have 
made it for a quarter of a century the admira- 
tion of the country. 

In 1923 the Ohio legislature passed an act re- 
organizing the Common Pleas Court of Cuya- 
hoga County (Cleveland) on a unified basis with 
an administrative head, and under the able man- 
agement of Chief Justice Homer G. Powell that 
court made itself what Mr. Harley called “the 
most efficient and successful trial court ever 
known in any large city in this country.” Stim- 
ulated by the examples in Cleveland and Chicago 
and by their own neighbor in Detroit, the 
eighteen judges of the Detroit Circuit Court got 
together and on their own motion chose one of 
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their number, Judge Ira W. Jayne, as execu- 
tive judge, instituted monthly meetings, and 
secured for their court the bulk of the advan- 
tages of judicial integration. Throughout sub- 
sequent years the JOURNAL has continued to 
publish articles encouraging better organization 
and management of metropolitan courts, and 
the good results therefrom have spread so 
widely and in ‘such diverse ways that they can- 
not be traced. 


STATE COURT UNIFICATION 


Metropolitan courts, while important, consti- 
tute, of course, only a small part of the judiciary 
of the average state. The same principles of 
business management and responsible organiza- 
tion that could do so much for the courts of a 
city obviously were needed to an equal or 
greater extent throughout the entire state ju- 
diciary, and the drafting of the Society’s state- 
wide judicature act was a logical extension of 
the same principle. 

The state-wide judicature act drafted and 
sponsored by the American Judicature Society 
provided for a unified state court made up of a 
supreme court, a superior court sitting in 
as many territorial divisions as needed, and 
a county court, at least one division of which 
would sit in each county. The chief justice and 
the presiding justices of the divisions of the 
superior court would constitute a judicial coun- 
cil for administrative and rule-making purposes. 

The enthusiasm with which President Sydney 
Smith of the Mississippi State Bar Association 
urged this form of judicial organization upon 
his state as soon as it was published has been 
matched a score of times by progressive leaders 
of the bench and bar in other states, but so far 
the weight of inertia has overcome all efforts to 
achieve a complete overhaul of any state’s ju- 
diciary. Nevertheless the pattern established in 
the Bulletins of the Society thirty years ago has 
profoundly influenced all subsequent efforts at 
reform, and while none of them achieved their 
goal, still in each case they left the state bet- 
ter off than before. The principle of business 
management has come to a shining fruition in 
the work of the Administrative Office of the 
United States Courts, and the judicial coun- 
cil, as an independent agency apart from the 
actual structure of the courts, has been estab- 
lished in a score of states. 
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JUDICIAL SELECTION AND TENURE 


- A major plank in the Judicature Society’s 
platform from the beginning has been improve- 
ment in selection and tenure of judges. A year 
or two before the organization of the Amer- 
ican Judicature Society Professor Kales pub- 
lished in the Annals of the American Academy 
of Political and Social Science his proposal 
for appointment of judges by an elected officer 
responsible directly to the people and responsi- 
ble for the efficient administration of justice, 
from a list of nominations submitted by a 
small, non-partisan advisory group, subject to 
periodic confirmation by the electorate without 
competition at the polls. This plan was incor- 
porated into the earliest bulletins dealing with 
court organization, and occupied the whole of 
Bulletin IV-A. The JOURNAL vigorously advo- 
cated it from the beginning of its publication, 
at the same time supporting lesser measures of 
great variety designed to improve the opera- 
tion of existing procedures. 

A great triumph for the Kales Plan occurred 
in 1937 when the House of Delegates of the 
American Bar Association gave it that organ- 
ization’s endorsement, and again in 1940 when 
an application of it was incorporated into the 
constitution of Missouri by vote of the people 
of that state. 

The Judicature Society supported the Mis- 
souri campaign and has put its facilities and 
services at the disposal of judicial selection re- 
form campaigns in other states, from time to 
time. 

INTEGRATION OF THE BAR 


It is in the field of bar organization that the 
American Judicature Society has been privi- 
leged to make what is probably its greatest 
contribution to the improvement of judicial 
administration in this country. In England and 
other countries for centuries the bar has had 
the advantage of an organization of all prac- 
titioners, with authority in varying degree 
over legal education and admissions, and with 
responsible self-government. It was due largely 
to the historical circumstances of the settlement 
of the American colonies that this country 
started out with a deep-seated prejudice 
against all lawyers and the conviction that legal 
technicalities were unnecessary and plain com- 
mon sense was sufficient to deal with their legal 
problems. As the country developed and busi- 
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ness and industry expanded, legal assistance be- 
came an absolute necessity, and then the dogma 
arose that any person had a right to practice 
law. Such a provision was actually incorpo- 
rated into the constitution of one state—In- 
diana. The result has been a long, hard strug- 
gle for minimum standards of legal education 
and admission to the bar, and a legal profes- 
sion devoid of organization and responsibility. 
In 1913 Mr. Harley went to Toronto to make 
a survey of the administration of justice in 
that province, and he came back deeply im- 
pressed not only with the efficiency of the uni- 
fied Supreme Court of Ontario but also with 
the possibilities of a bar organization such as 
existed in the Law Society of Upper Canada, 
the incorporated bar of Ontario. In speeches 
before the state bar associations of Illinois and 
Nebraska he advanced the proposal of an all- 
inclusive, self-governing bar for the American 
states, and he originated the term “integrated 
bar” by which such organization is now gen- 
erally known. In 1918 he published in the 
JOURNAL a model bar act drafted by the So- 
ciety, and three years later was rewarded when 
North Dakota became the first American state 
to integrate its bar. Alabama and Idaho fol- 
lowed in 1923, New Mexico in 1925, and in 
1927 California joined the integrated states, 
with a statute almost identical with the Judica- 
ture Society’s model act. Through the years 
the JOURNAL consistently advanced the cause 
of bar integration with a succession of articles 
and editorials pointing out its advantages to 
the legal profession, the public and the adminis- 
tration of justice, answering the arguments of 
its opponents, and reporting the progress of 
integration campaigns in the various states. 
Materials published in the JOURNAL and else- 
where on the subject were supplied to cam- 
paign leaders, and one by one the states fell 
in line until West Virginia, in 1945, became 
the twenty-fifth state to have a responsible, 
self-governing organization of the entire bar. 
Integration campaigns are now in progress in 
a dozen states, and the time is not far distant 
when the integrated bar will be virtually uni- 
versal throughout this country. When that day 
arrives the legal profession of America will 
owe a great debt, as it does already, to Herbert 
Harley and the American Judicature Society. 
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PRE-TRIAL PROCEDURE 


It is impossible to picture in equal detail the 
Society’s activities and accomplishments in all 
fields. One more deserving of special mention 
is pre-trial procedure, a development in the 
Wayne County Circuit Court at Detroit, some 
eighteen years ago. This has been widely 
publicized, incorporated into the Federal Rules 
of Civil Procedure, and is daily coming into 
more widespread use throughout the land. Yet 
it is entirely possible that if Herbert Harley 
had not been alert to recognize the possibilities 
in the special procedure employed in Detroit 
to deal with the special situation then existing, 
it might never have been heard of outside of 
Wayne County. In the JOURNAL for April, 
1931, he quoted from an article in the National 
Retail Lumber Dealer a description of the new 
procedure conceived by Executive Judge Ira W. 
Jayne for disposing of an accumulation of me- 
chanic’s lien cases that had the court’s docket 
tied in knots, and hinted at its importance as 
a revolutionary, though simple device. In 
February, 1933, after Judge Joseph A. Moyni- 
han had taken over the pre-trial docket in De- 
troit, he published a full-fledged article on it 
commending it to the bar and comparing it 
with similar devices recently adopted by the 
King’s Bench Division in London for the pur- 
pose of expediting litigation. From them on, 
pre-trial procedure received its full quota of 
regular space in the JOURNAL, which was un- 
doubtedly responsible in great measure for its 
widespread adoption in all parts of the coun- 
try. 


JUDICIAL COUNCILS 


The Massachusetts legislature in 1919 cre- 
ated a special Judicature Commission to in- 
vestigate the entire Massachusetts judicial sys- 
tem. It submitted a lengthy report in January, 
1921, and recommended enactment of a number 
of bills, among them the first proposal in this 
country of an advisory judicial council as a 
permanent adjunct to the state judiciary. That 
bill was not passed until 1924, but in Decem- 
ber, 1921, Mr. Harley published a full account 
of the judicial council bill, declared it the most 
important product of the Commission’s work, 
and published with it a model judicial council 
act intended to adapt the Massachusetts bill 
to the situation in a typical state. Ohio 


promptly seized upon the idea and beat Massa- 
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chusetts’ tardy legislature by a year in creating 
the first judicial council. The JOURNAL re- 
ported with enthusiasm the organization of 
each judicial council and designated October 
22, 1929, the date of the organization of the 
National Conference of Judicial Councils as 
“an historic day for American judicature.” For 
years the JOURNAL regularly published a review 
of the annual reports of all the judicial coun- 
cils, and to the vision of Herbert Harley and 
the evangelism of the JOURNAL may be credited 
in no small degree the important and respected 
position now held by the judicial councils in a 
majority of the states. 

In like manner, the JOURNAL has encouraged 
the founding and improvement of bar journals 
in the state and large local bar associations, 
has promoted the causes of legal aid, commer- 
cial arbitration, elevation of standards of legal 
education and admission to the bar, and has 
fought to secure for courts the right to make 
their own rules of procedure. The Society’s 
206-page Bulletin XIV, containing its Model 
Rules of Civil Procedure, published in 1919, 
was a landmark in the struggle to modernize 
court procedure, and is a foundation upon which 
all subsequent procedural reform has been 
based. 


OFFICE SERVICES 


It is apparent from the foregoing pages that 
the Society’s chief and almost exclusive ave- 
nue of influence has been the JOURNAL and the 
Bulletins that preceded it. The JOURNAL, how- 
ever, has served not only as a medium of cur- 
rent publicity, but also as a reference library 
of information, arguments, statistics and other 
materials on the subjects within its field. That 
function has been promoted by the complete 
stock of back numbers which has been main- 
tained throughout the publication’s existence. 
A few years ago the supply of certain early 
issues dropped to a dangerously low level, and 
one of the first uses to which the Carnegie 
Corporation money was put was the republica- 
tion by photographic reproduction, of an ample 
supply of the rare issues. These are still avail- 
able to all who have a use for them, and the 
filling of requests for them and for other 
printed materials on judicial administration 
subjects is one of the routine duties of the staff 
in the Society’s office. In addition, the Society 
has come to be looked upon as a question box 
from which may be secured the answer to any 
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question in the field of judicial administration. 
The most recent example was a request for in- 
formation regarding a model adoption code, if 
any. The Society had never ventured into that 
field, but an inquiry directed to the editor of 
the Model Probate Code brought the informa- 
tion that the Children’s Bureau of the Federal 
Security Agency in Washington had been doing 
some work along that line, and a letter to that 
agency was sufficient to secure for the inquirer 
a copy of a pamphlet entitled “Essentials of 
Adoption Law and Procedure” prepared by that 
bureau for exactly that purpose. This service 
has become increasingly important in recent 
years and now occupies a substantial part of 
the time and energy of the office staff, which 
endeavors to render all possible assistance to 
bar committees and others in need of it in the 
promotion of projects in the field of judicial 
administration, so far as possible without cost. 

Mr. Harley always felt himself lacking in 
forensic talent, and shunned speaking engage- 
ments for himself, but an early issue of the 
JOURNAL offered the services of his office as 
a speakers’ bureau to make engagements for 
speakers upon subjects related to judicial ad- 
ministration at bar meetings, and that is a serv- 
ice still performed by the Society’s office on fre- 
quent occasions. In addition, the officers of the 
Society themselves frequently are called upon 
to speak at legal gatherings, and thus supple- 
ment the message of the JOURNAL with the 
spoken word. 

In recounting the Society’s accomplishments, 
it must be emphasized and re-emphasized that 
in not a single instance does it deserve sole 
credit for any of the things that have been 
done. The actual work in each caSe was done 
on the spot by representatives of the local bench 
and bar. The work of the American Judicature 
Society has been likened to that of the chem- 
ical catalytic agent, which promotes and makes 
possible a reaction without itself taking part 
in it or being changed in the process. In some 
instances, indeed, the Society’s part in certain 
achievements has been neglected, ignored and 
even denied; but in many others, the persons 
who have carried projects through to a suc- 
cessful conclusion would readily admit that: the 
project might never have been started, or, 
if started, might have been handled less ably 
and with less chance of success, without the 
inspiration and assistance of the American 
Judicature Society. 
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V. Herbert Harley’s Contribution 


IN PRESENTING the American Bar Association 
medal to Herbert Harley in 1938, President 
Arthur T. Vanderbilt declared: 

“There is not a man who has been associated 
with him who would not admit that Herbert 
Harley was and is the American Judicature So- 
ciety.” 

if that statement were actually true to the 
fullest extent of its literal meaning, there would 
be reason enough at this time for honoring 
Mr. Harley for what the Society accomplished 
during the thirty-two years he was identified 
with it, but much less than in fact exists. If 
greatness may be achieved in the life work of 
an individual, how much greater is it to build 
an institution greater than himself, which will 
carry on that work during the lives of succeed- 
ing generations! The American Judicature So- 
ciety on the day of Herbert Harley’s retirement 
stood on firmer ground, and had a wider influ- 
ence and a brighter future than at any time 
during its prior history. 

And yet, it is impossible to draw anything 
like a true picture of the American Judicature 
Society during at least its first quarter-century 
of existence without admitting the substantial 
truth of Mr. Vanderbilt’s statement. The 
Society was, of course, organized as a corpora- 
tion, and from the beginning it always had 
some other person designated as its nominal 
head. It always had a board of directors, and 
during the early years, especially those prior 
to the start of the JOURNAL, there were fre- 
quent work meetings at which drafts of model 
codes were discussed and worked on. For a 
period of about twenty years, however, begin- 
ning at the time of the first World War, the 
directors participated less and less and tended 
more and more toward becoming a mere list of 
names to support Mr. Harley’s activities. Thus, 
the official minute book of the Society shows 
twenty-four meetings in 1916 and twenty-five 
in 1917, but a five-year interval between the 
meetings of October 19, 1922, and February 
12, 1927. There is no doubt that Judge Harry 
Olson remained keenly interested and active 
throughout his entire career in the Society, but 
after the initial activity involved in getting out 
the drafts and model acts published in the bul- 
letins it is apparent that the activities of the 


Society leveled out for a number of years into 
little more than the publication of the JouRNAL, 
which Mr. Harley managed single-handed. 


THE PROPOSED A.B.A. MERGER 


At the 1927 meeting, which was called to con- 
sider the financial emergency created by the 
loss of Ruggles’ support, the serious suggestion 
was made that the whole matter be turned over 
to the Conference of Bar Association Delegates 
of the American Bar Association, which Con- 
ference Harley had served some years as secre- 
tary, with a section of the A.B.A. Journal 
substituting for the Society’s JOURNAL, and the 
minutes of that meeting show that the sec- 
retary was instructed to proceed with the 
publication of the February issue of the 
JOURNAL pending receipt of an answer from 
the A.B.A. The outcome of that proposal is 
not recorded, but it is known that Harley 
fought tenaciously for a continuation of the 
separate existence of the Society both then and 
a few years later when it was proposed that 
the JOURNAL be taken over as an activity of 
Northwestern University, in which the Society 
up to that time was housed. 

Of the wisdom of that policy, leaders of 
the profession are today generally convinced. 
The Society’s field is now touched on in the 
work of a half dozen American Bar Association 
sections and committees, but the situation was 
very different twenty-five years ago, and the 
Judicature Society and its JOURNAL may be 
credited in large part for the general increase 
in professional interest in judicial administra- 
tion and awareness of its deficiencies that has 
resulted in expansion of A.B.A. activity in that 
direction. Absorption of the Society by the 
American Bar Association would have meant 
little if any increase in A.B.A. income, and the 
work financed by the Society’s separate mem- 
bership would have had to compete for meager 
financial support with the myriad other de- 
mands upon the budget of that organization. 
Further, from its separate and independent 
vantage-point the Society has been able to 
speak more freely and engage in missionary 
work for causes that have not yet attained gen- 
eral popularity. Thus, only in recent years 
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has the American Bar Association made cau- 
tious recognition of the integrated bar move- 
ment, and it is doubtful if it would even yet 
be possible for that body to take a stand in 
support of integration, and the Judicature So- 
ciety’s important contributions in that respect 
and others of like nature could never have been 
made had it existed only as an arm of an 
organization designed and intended to repre- 
sent and speak for the whole body of the bar. 


THE PEN OF A READY WRITER 


The JOURNAL’S success may be partly ex- 
plained by the fact that it stepped into a 
vacuum and took up a cause that was getting 
little or no attention theretofore. In addition, 
however, it was aided in no small degree by cer- 
tain qualities of Mr. Harley’s writing, for 
which, no doubt, his years of newspaper experi- 
ence may be thanked, which made it exception- 
ally readable and attention-compelling. One of 
these was his forthright manner of calling a 
spade a spade. In August, 1919, commenting 
on efforts to reorganize the American Bar As- 
sociation along more representative lines, he 
declared that the movement from 1913 to 1916 
had failed because “it was mercilessly steam- 
rollered.” In December, 1940, speaking of the 
defeat of Thomas W. Shelton’s campaign for re- 
form of federal court procedure year after year 
by “the curse of senatorial privilege’ whereby 
senate committee chairmen are permitted to 
block bills personally obnoxious to them, he 
said: 

“Within their spheres these chairmen, for 
their own interests, exercise power hostile to 


liberal government, traitorous to our constitu- 
tion.” 


In August, 1942, he said Boss Hague of Jer- 
sey City and bad government had “fearless 
(or shameless) representation in the bar asso- 
ciation.” 

Mr. Harley’s writings not only carry a punch, 
but are now and then salted with a satire all 
their own. The 1919 article previously quoted 
opened with this: 

“The American Bar Association is always on 
the march—though always facing to the rear.” 

After outlining his own ideas as to how the 
A.B.A. should be organized he concluded the 
same article with this: 

“Such a body, when it finally determined upon 
the national need for a given item of legisla- 


tion, would not have to bend the suppliant 
knee year after year to congressmen. It would 
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exercise influence greater even than the hod 
carriers’ union.” 


In February, 1920, he published what he 
entitled “A Peppery Protest” from a Penn- 
Sylvania judge who had some harsh things 
to say about integration of the bar, and he 
followed the letter with this comment: 

“Judge Bell is not entirely alone in the state 
of mind which his letter discloses, when on the 
first page he glories in independence and free- 
dom, and on the second page proposes to utilize 
his freedom for the suppression ‘under severe 
penalties’ of the activities of all those persons 
with whom he disagrees. Such cases cannot 
be cured by an operation, but sometimes yield 
to treatment. The judge should take more ex- 


ercise in the open air, and eat frugally of 
laxative foods.” 


This part of the picture would not be com- 
plete without mention of Mr. Harley’s inimita- 
ble JOURNAL headlines, of which the following 
are a few examples: 

“Sapient comment by Justice Lummus.” 

“How Chicago Bar Association Walloped the 
Spoilsmen—Is This Enough?” 


“‘The Dallas Bar Speaks’-—And What a 
Story!” 


“The Grand Jury—A Venerable Nuisance!” 

“Is Stupid Waste of Time Essential?” 

One of Herbert Harley’s most powerful 
weapons has been his complete and at times 
excessive modesty. He always felt that Who’s 
Who in America was after him solely for the 
purpose of selling him a book, being unable to 
conceive that they really were interested in 
him for his own sake, and it has been a bien- 
nial job of his associates to rescue the proofs 
of his “Who’s Who” sketch from his waste- 
basket and send them in for him. The grant- 
ing of the coveted American Bar Association 
Medal to him, his honorary degree from the 
University of Michigan law school, and every 
other recognition and distinction that ever came 
his way was amazing and mysterious to him, 
and he often suspected ulterior motives in his 
innocent and honest inability to comprehend 
why he had ever been singled out for such a 
thing. That self-submerging attitude, well- 
known as it came to be throughout the profes- 
sion, added to the inherent force of the ideas 
he propagated the evangelical quality of a 
Jesuit. 


THE A.B.A. MEDAL 


No better indication of the regard in which 
his profession held Herbert Harley during the 
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crowning years of his career can be found than 
in the account as published in the American 
Bar Association Journal of the presentation to 
him of the American Bar Association Medal, 
which is here reprinted in full: 


Herbert Harley, editor of the JOURNAL OF THE 
AMERICAN JUDICATURE SOCIETY, and for many 
years a tireless advocate of improving judicial 
machinery so as to make the administration of 
justice more effective, was awarded the Ameri- 
can Bar Association Medal at the Cleveland 
meeting. The honor was awarded at the first 
session of the Assembly before a large and dis- 
tinguished audience in the Music Hall of the 
Auditorium. 

In presenting the Medal, President Vander- 
bilt spoke briefly of the services which entitled 
Mr. Harley to this signal recognition from the 
profession. Mr. Harley received the Medal and 
bowed his acknowledgements but made no for- 
mal reply. The citation, as given by President 
Vanderbilt, was as follows: 

“Twenty-five years ago this month the Ameri- 
can Judicature Society was chartered ‘to pro- 
mote the efficient administration of justice.’ 

“It was much needed. Exactly seven years 
before, Roscoe Pound, young Nebraska lawyer, 
had stunned the elder statesmen of this Associa- 
tion by his address at St. Paul on ‘The Causes 
of Popular Dissatisfaction with the Administra- 
tion of Justice.’ It was denounced on the floor 
of the Assembly. One speaker, by way of an- 
swer, expressed the belief that our system of 
procedure was ‘the most refined and scientific 
system ever devised by the wit of men.’ Another 
orator decried the attempt—I quote his words— 
‘to destroy that which the wisdom of the ages 
had built up.’ The-sole supporting voice in the 
entire Assembly was that gallant veteran, Ever- 
ett P. Wheeler of New York. From its very 
beginning, the American Judicature Society had 
stony soil to till and wintry blasts to combat. 
It had great and influential friends—Roscoe 
Pound, John H. Wigmore, Albert M. Kales, 
Moorfield Storey, Louis D. Brandeis, John B. 
Winslow, Frederick W. Obermann, Harry Olson, 
Elihu Root, William Howard Taft, Charles Ev- 
ans Hughes and Newton D. Baker—but it had 
need of them. 

“For twenty-one years its JOURNAL has been 
the chief instrumentality in America for im- 
proving the administration of justice. Despite 
great difficulties, it has not been a voice crying 
in the wilderness. Its sphere of influence has 
constantly and consistently increased. Its pur- 
pose has been single, as each issue of its JourR- 
NAL proclaims, ‘to promote the efficient admin- 
istration of justice,’ but the good causes it has 
promoted as aids to its goal are not only numer- 
ous but important in themselves. It has been 
the mainspring of the movement for a self-gov- 
erning bar. It has encouraged the founding of 
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bar journals. It has aided the organization of 
judicial councils. It has advocated the exten- 
sion of the rule-making power. There is not a 
state or important local bar association that has 
not felt the impress of its ideas. 

Herbert Harley was the founder of the Amer- 
ican Judicature Society, its secretary from the 
beginning, and its editor. His was the original 
idea. He found the sponsor whose financial aid 
made the organization possible. He traveled all 
over the country making contacts with leaders 
of judicial reform everywhere. He has labored 
tirelessly to promote the ideal for which the 
Society was founded. An optimist, yet always 
a realist, shy, retiring, preferring to remain 
anonymous, persistent in pursuing ideas, and 
indulgent in excusing frailties in others, he has 
borne the heat and burden of the day through a 
quarter of a century. There is not a man who 
has been associated with him who would not ad- 
mit that Herbert Harley was and is the Ameri- 
can Judicature Society. If there has been a 
change since Dean Pound spoke at St. Paul in 
1906—if today leaders among our judges, our 
practitioners and our law professors can agree 
and have agreed on fundamental recommenda- 
tions to improve the administration of justice 
which are to be submitted this week to the dis- 
cussion of the Assembly and the House of Dele- 
gates—the credit, more than to any other man, 
must go to Herbert Harley. 

In awarding you the American Bar Associa-. 
tion Medal, the profession is but publicly, albeit 
tardily, acknowledging an accumulating indebt- 
edness to you that it cannot hope to repay. By 
this token, the greatest at its command, it seeks 
to evidence to the world not only its obligation 
to you, but its gratitude to you for having 
tended with singleness of purpose for a quarter 
of a century, in fair weather and foul, the 
sacred fire of the altar of justice. And may I 
add this personal note, that to me, as to more 
than one of my predecessors, your work and 
your friendship have been an inspiration. No 
official duty of the year has given me as great 
pleasure as to hand to you, by direction of our 
Board of Governors, the American Bar Associ- 
ation Medal.” 

The medal was then presented to Mr. Harley, 
who bowed and received it while the audience 
applauded. 


ABOUT THE MEDAL 


The Semi-Centennial meeting in Seattle in 
1928 initiated the plan of presenting an Amer- 
ican Bar Association Medal each year to an 
American lawyer who has rendered conspicuous 
service to jurisprudence. Professor Samuel 


Williston of Harvard was the first recipient of 
the honor at the Memphis meeting in 1929. 
Elihu Root received the Medal in 1930; Justice 
Oliver Wendell Holmes in 1931; John H. Wig- 
more in 1932; George W. Wickersham in 1934; 


Herbert Harley in 1938; Edgar Bronson Tol- 
man in 1939; Roscoe Pound in 1940; George 
Wharton Pepper in 1941; Charles Evans 
Hughes in 1942; John J. Parker in 1943; and 
Hatton W. Sumners in 1944. 


OTHER HONORS AND TRIBUTES 


At the commencement exercises of the Uni- 
versity of Michigan on June 19, 1937, the 
honorary degree of master of laws was con- 
ferred upon Herbert Harley, the citation read 
by Professor Arthur Lyon Cross being as fol- 
lows: 


“Founder and director of the American Judi- 
cature Society. A graduate of the law depart- 
ment of the University of Michigan in 1892, 
who after a short period as a practitioner and 
while editing a newspaper turned his attention 
to the reform of legal procedure and of the or- 
ganization of the courts. For over twenty years 
director of the Judicature Society and editor of 
its JOURNAL. An intrepid worker for the simpli- 
fication and betterment of the law. Regarded 
by the legal profession with grateful respect.” 

At the time of the retirement of Chief Jus- 
tice Charles Evans Hughes in 1941, the Jour- 
NAL published an editorial by President David 
A. Simmons speaking highly of the Society’s 
former president. In September of that year 
Hughes wrote the following letter to Mr. Har- 
ley: 


“It gives me much pleasure to receive your 
very kind letter enclosing President Simmons’ 
article. I can make no comment save to say 
that I deeply appreciate the friendly spirit 
which prompted such a generous expression. 

“I shall always cherish the memory of my 
connection with the Society, and especially the 

rivilege of working with you, to whom in the 
argest measure the Society owes its accom- 
plishments.” 


Albert Kocourek, professor emeritus of law 
in Northwestern University, was an intimate 


of Mr. Harley’s during his years in Chicago. 
He says: 


“Herbert Harley is one of the most interest- 
ing and likeable men I have ever known. I first 
met him in the year 1912, in the salon of Dean 
and Mrs. Wigmore at Evanston. He had been 
commissioned by Charles F. Ruggles of Manis- 
tee, Michigan, to investigate legal procedure 
and find out what was wrong with it. Mr. Rug- 
gles had had various experiences in the courts 
that led him to believe there was room for much 
improvement in the administration of the law. 
Dean Wigmore, himself a reformer by nature, 
became at once a valued adviser and powerful 
supporter. 


“In the end, Herbert Harley became a kind 
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of Jeremy Bentham of his time in the field of 
procedure. The American Judicature Society 
which he organized probably was the inspira- 
tion of the American Law Institute, founded 
some years later, which undertook to restate the 
American corpus of substantive law. His serv- 
ices to the law were fitly recognized when the 
American Bar Association a few years ago be- 
stowed on him the high honor of gold medalist. 

“Harley’s career demonstrates that, in gen- 
eral, men’s lives are little influenced by prear- 
ranged plans but rather by the unpredictable 
factors of chance. Mr. Harley has often said 
that he was born to be a sailor. He designed 
and built several sailing boats. To please his 
father he attended the Michigan law school, and 
got a law degree when law degrees were easy to 
get. On the basis of the degree he was admit- 
ted to the bar of Michigan. His experiences 
later were varied. He was for a time a dairy 
farmer, and later, ‘by mere chance’ a newspaper 
editor in Manistee. Incidentally, he also became 
a politician but without adherence to any party. 
He brought into being the commission-manager 
plan of city government for Manistee, and 
caused a saving of several million dollars in in- 
terest charges. 

“While chance may have provided the foun- 
dation for Mr. Harley’s large and important 
achievements, yet it was something other than 
chance that determined the character and qual- 
ity of those achievements. Back of them stood 
a strong, alert, fertile and independent mind, 
a personality with a talent for friendship, 
humor and hard work. 

“Mr. Harley is a delightful and piquant let- 
ter-writer. He has a taste for literature, and 
especially verse. In a file of correspondence 
which I have preserved, I find many interesting 
matters, including a very frank appraisal of the 
late Mr. Justice Holmes, and of others still liv- 
ing, and, naturally enough, expressions of high 
admiration for the late Dean Wigmore. Har- 
ley’s letters are gems of composition, easy and 
flowing, intimate and forthright in the best 
modernized Victorian style. I quote from a 
letter written about three years ago: 

“‘T was surprised today to find that my hair 
is white. I would not have known it but for my 
wife, and I went to a mirror and confirmed the 
news. I have lived too long. I have had about 
all, with the fair and the foul alternating, that 
anybody can have, but I never killed a man, 
which R. L. Stevenson made one of his charac- 
ters say is part of a complete life.’ 

“Harley comes from a long-lived stock, and 
it is not unreasonable to hope that he may long 
be spared the final event which holds no terrors 
for him. He has retired from the combat, but 
we believe he might be surprised if he knew 
how great is the esteem for him in the minds 
of many men and the warm affection of those 
who have been privileged to know him well. 
Fidus Achates, stay yet a while.” 
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Dean John H. Wigmore cherished a life-long 
affection for Mr. Harley, and the two spent 
a pleasant evening of reminiscences in the 
Wigmore apartment in Chicago less than two 
weeks before the latter’s tragic death. Writ- 
ing in the Illinois Law Review in 1935, Wig- 
more said: 


“Every great measure for improving the ad- 
ministration of civil justice, now before the 
American bar, achieved or pending, initiated 
in a proposal of the American Judicature So- 
ciety. The metropolitan court organized as a 
single bench; the state-wide court, coordinating 
under one management the supreme, appellate 
and trial courts’ the rule-making power exer- 
cised by the courts and not the legislatures; the 
state superintendent of justice; the organized 
corporate bar; the courts of conciliation, small 
claims and commercial arbitration—these and a 
score of detailed measures now advocated by 
lawyers and judges who have somehow heard 
of them, had their initial proposals either in the 
Bulletins of the Society from 1913 to 1916, or 
in its JOURNAL founded in 1917,—as a perusal 
of its files will demonstrate. 

“The American Judicature Society has been 
the greatest single influence for progress in 
its field. The American bar owes to the Society 
an immeasurable debt for its services in initiat- 
ing the service of systematic research in these 
fields, in devising and proposing forward steps 
of a daring and unprecedented nature, and of 
providing an educational periodical devoted ex- 
clusively to disseminating information in this 
vital field of reform.” 


A few others of Herbert Harley’s early as- 
sociates are Julius Henry Cohen, who worked 
closely with him in the Conference of Bar As- 
sociation Delegates, Nathan William MacChes- 
ney, one of the incorporators of the Society and 
a director for many years, Walter F. Dodd of 
Chicago, Reginald Heber Smith of Boston, and 
Dr. William Draper Lewis, director of the 
American Law Institute, all directors of the 
Judicature Society twenty or more years ago. 
Of Herbert Harley these men have written as 
follows: 


“Herbert Harley, more than any other single 
person, deserves the credit for the creation of 
the Conference of Bar Association Delegates, of 
which Elihu Root was the first president and I 
was secretary. He is responsible also for the 
pressure of the movement toward state bar in- 
tegration. He has helped also in the field of 
commercial arbitration. To go into the long 
list of his accomplishments would take up too 
much space. My contact with him has been inti- 
mate, and I have come to admire him for his 
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unselfishness, his devotion to public service, and 
his fine intelligence.”—Julius Henry Cohen 


“Several years ago it was my good fortune to 
come into contact with Herbert Harley. Dur- 
ing the first part of our acquaintance he was 
engaged in organizing the American Judicature 
Society; subsequently in the work of the So- 
ciety deeply interested in promoting reforms in 
j udicial organizations and administrative proce- 

ure. 

“I soon discovered that he had the essential 
thing necessary to one who is devoting his life 
to the improvement of conditions in the field 
of which he is an expert—namely, tact, patience 
and persistence. To those three qualities the 
legal profession owes the good work which he 
has done and the good things he has accom- 
plished.”—William Draper Lewis 


“In the early development of the American 
Judicature Society I had the pleasure of fre- 
quent contact with Herbert Harley. He was re- 
tiring in personal attitude, but was always per- 
sistent and usually successful in the effort to 
accomplish results. This persistence together 
with a high degree of competence was respon- 
sible for the results in establishing the move- 
ment for a more efficient administration of jus- 
tice—a movement for which he was primarily 
responsible but for which he personally would 
claim no credit. Herbert Harley’s name will re- 
main as the most prominent one in the improve- 
ments that have already been achieved, and his 
record will constitute an encouragement for fur- 
ther improvement in judicial organization and 
administration.”—Walter F. Dodd 


“Herbert Harley has earned a pre-eminent 
place as a promoter of the efficient administra- 
tion of justice. Without his interest in the 
matter, the American Judicature Society would 
not have been formed for that purpose. The 
valuable work it has done would not have been 
undertaken and no such progress in that field 
would have been made. During the early years 
of the American Judicature Society I was asso- 
ciated with him as one of its trustees, and it 
was his belief that something practical could be 
accomplished and his desire to be of help in 
the matter and his very real contribution in 
making the machinery able was the item that 
gave many of us the opinion that something 
could be accomplished and induced us to give 
time and effort to the promotion of the work 
under him. 

“The work has been signalized by the con- 
stant increasing effectiveness and results in the 
field and has done much to bring about a more 
effective administration for which he has 
worked so long. He has been recognized by the 
Gold Medal of the American Bar Association, 
and as one of his long time associates, trustees 
and colleagues I am glad to add my word of 
appreciation to what he has accomplished in the 
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important field to which he has devoted his 
life.’—Nathan William MacChesney 


“When the legal history of our time comes to 
be written, the student will find that all trails 
pertaining to the improvement of the adminis- 
tration of justice lead back to one man—Her- 
bert Harley. 

“He hid his light behind the American Judi- 
cature Society, but that was, in Emerson’s 
phrase, only his own lengthened shadow. 

“I owe him a debt which I am glad here to 
acknowledge. In 1916 my guardian angel led 
me to him. I was then counsel for the Boston 
Legal Aid Society. I knew something was fun- 
damentally wrong, but I was uncertain, and 
fumbling. Herbert knew the answers. He led 
me straight to such men as Elihu Root, Dean 
Wigmore, aand Chief Justice Olson of the Chi- 
cago Municipal Court. I was allowed to see 
the Society at work and to sit in at sessions. 
The columns of the JOURNAL were open to me. 
These things were a controlling influence in 
producing Justice and the Poor. 

“T suspect that a great many lawyers owe 
similar debts for his patient cooperation and 
inspiring enthusiasm. 

“While too many of us have spent too much 
of our time trying to win temporarily important 
cases and earn substantial fees, Herbert devoted 
himself with a single eye and his whole soul, to 
the durable and lasting elements. His plans for 
the courts and the bar started in idealism, but 
he fashioned them into sturdy, practical forms. 

“He worked quietly, almost timidly, but un- 
remittingly. He cared nothing for acclaim, and 
even less for money. Yet his serenity is the 
best proof of the inward happiness he has 
known. 

“He has showed up, repaired, and made 
stronger the foundation of democracy which 
is justice. 

“All honor to Herbert Harley.”—Reginald 
Heber Smith 


Dean Henry M. Bates of the University of 
Michigan law school was the first person to 
whom Mr. Harley went with the plans that 
were later to blossom into the American Ju- 
dicature Society, and some fifteen years ago 
through his influence the regents of the Uni- 
versity of Michigan invited the Society to make 
its home on the campus of that university, as 
it has done ever since. From an acquaintance 
extending from the first inception of the plan 
down to the present moment, Dean Bates has 
written as follows: 

“TI have known rather intimately about the 
great contribution which Herbert Harley has 
made to the improvement in organization, and 
in other ways, of our courts and to the general 
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raising of standards in the legal profession. 
Mr. Harley came to Ann Arbor shortly after he 
received a generous gift from Mr. Charles F. 
Ruggles of Manistee for the general purposes 
above indicated. He thought some of starting 
the work here, but I felt very strongly that it 
was important that the work should be inaugu- 
rated where he would have contact with many 
lawyers and with numerous courts, and sug- 
gested his going to Chicago. This he did, and 
the formation of the Judicature Society fol- 
lowed. 

“Mr. Harley met with surprisingly great suc- 
cess in interesting busy lawyers and judges 
in his undertaking. He was greatly aided in 
this by Dean John H. Wigmore, whose advice 
and help at every turn were of inestimable 
value. The publication of the JOURNAL was soon 
begun, and thoughtful lawyers began to take 
notice. I saw Mr. Harley several times during 
the years he was in Chicago and knew much of 
the work he was doing and of the influences 
which surrounded him. Both Dean Wigmore 
and Chief Justice Harry Olson of the Municipal 
Court of Chicago, who realized the almost com- 
plete lack of organization of our modern court 
system, helped him to direct the work of the 
Judicature Society toward improvements in 
many directions. 

“During the latter part of Mr. Harley’s stay 
in Chicago, the financial support of Mr. Rug- 
gles, who had given so generously, was with- 
drawn and there followed a period when it was 
almost a case of living from hand to mouth. 
Herbert Harley never faltered; worked at his 
project without thought of himself, and by ex- 
ertions which were little short of heroic kept 
the Society alive and even increased its mem- 
bership and elicited an ever-widening interest 
on the part of the bar. A few years later, con- 
ditions were such that he felt a change of en- 
vironment was desirable, and we were glad to 
invite him to come to Ann Arbor, and, with the 
consent of the regents, to give him rooms in 
our new Hutchins Hall. 

“It is impossible, I believe, to underestimate 
the debt which the legal profession owes to Mr. 
Harley for all of his unselfish effort which final- 
ly triumphed in the secure founding of the 
Society and the recognition by judges and law- 
yers of the great value of the Society and its 
JOUNRNAL. Mr. Harley is one of those unsung 
heroes who work and achieve not for financial 
advantage to themselves but for an objective 
important to the general welfare. I am glad 
the JOURNAL is to publish a special issue in 
honor of Mr. Harley.” 


Comments from other friends and profes- 
sional associates of Mr. Harley follow: 


“My acquaintance with Mr. Harley goes back 
to a time before the organization of the Amer- 
ican Judicature Society. I met him at a meet- 
ing of the Board of Statutory Consolidation in 
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ee rooms of the New York City Bar Associa- 
ion. 

“He was then canvassing the subject of or- 
ganizing the Judicature Society, and told us 
his plans. There were present at the meeting 
John G. Milburn, William B. Hornblower and 
Adelbert Moot. The members of the Board of 


Statutory Consolidation _were all impressed 
with his plan of organizing the Society, and 
encouraged him. 

“After Mr. Harley organized the Society, I 
became a member, and have remained a mem- 
ber ever since. I have met him from time to 
time, and have been impressed with his per- 
sistence and energy. The Society’s model prac- 
tice act was one of its most outstanding con- 
tributions. 

“It has been largely due to the management 
and executive ability of Mr. Harley that the 
American Judicature Society has justified its 
existence.”—Adolph J. Rodenbeck 


“When I think of Herbert Harley, I am con- 
strained to adopt, with slight paraphrase, the 
language Arthur Vanderbilt addressed to Her- 
bert when he presented him with the American 


Bar Association Medal at Cleveland in 1938. 
I make very personal application of his words: 


“ ‘Acknowledging an accumulated indebted- 
ness to you that I cannot hope to repay.’ 

“When I attempt to visualize the leaders of 
the bar in the efforts to improve the administra- 
tion of justice, Herbert Harley comes first into 
view. 

“It must be said of our distinguished friend 
that he has been truly a pioneer in recognizing 
the need of improvement. He acquired a con- 
viction that something had to be done; he set 
about to do it; he enthused others who came 
within the sphere of his activities; and he 
overcame stout opposition. His actions always 
have been wholly without selfish motive or hope 
of personal gain. 


“IT have received deep inspiration and found 
supreme satisfaction in my contacts with him, 
and keenly felt a personal loss when he became 
unable to carry on the correspondence which 
I had the honor to exchange with him in the 
promotion of our common enterprise. 


“Herbert worked with a sense of modesty 
and self-effacement in promoting a great cause. 
I consider it an outstanding honor to have 
served in a humble way with him. He is truly 
a nobleman of the first rank in our profession. 

“It is said that for three hundred years the 
school children of Greece were required to re- 
cite from memory the names of the three hun- 
dred heroes that fell at Thermopylae. If the 
American bar ever believes that it has attained 
approximate perfection in the administration 
of justice, the name of Herbert Harley should 
be repeated with solemn pride in the distin- 
guished service he rendered by lighting the 
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torch and bearing it in the early days almost 
alone.”—Louden L. Bomberger 


“In the midst of all the recent talk and 
writing about collective this and collective that, 
and especially ‘collective thinking’ of masses 
or groups, people are apt to forget that col- 
lective thinking, if it is wise, always means 
that someone has done some individual think- 
ing first, and gradually other individuals have 
responded to it and made their own individual 
contribution until enough respond together to 
produce action or what is called public opinion. 
Also, we are all familiar with the human fact 
that the way to deal with an opinionated man 
is to drop an idea into his head as a casual sug- 
gestion and then wait to see it appear later as 
his idea. 

“Practically all professions, at one time or 
another, have resembled such opinionated men; 
and the history of law, in particular, might 
without pressing the idea too hard be described 
as a story of the constructively suggestive 
minds which have thought about justice and 
the ways of accomplishing justice. In the clos- 
ing paragraphs of his History of Henry Field- 
ing (the ‘father of the English novel,’ whose 
legal career as a magistrate is too little known), 
Governor Cross said of him: 


“ ‘He had a mind most responsive to his im- 
mediate surroundings; and therein.lay the 
prime element of his genius... From his court 
and from his pen came the information on 
which were framed laws for the decrease of 
crime. To this end he labored day and night, 
sacrificing his health and finally his life.* The 
gain to society was immense.’ 


“These words might almost have been written 
of Herbert Harley, with slight adaptations to 
his field of activity as distinguished from that 
of Fielding; and while Fielding’s legal work 
was done in about six years, we have been for- 
tunate to have Harley and his sustained pro- 
fessional enthusiasm and devotion with us for 
over thirty years as a constant stimulant of 
thinking on the bench and at the bar through- 
out the nation. After young Roscoe Pound in 
his speech at St. Paul in 1906 dropped his ideas 
about judicial administration into the midst 
of complacently opinionated and self-satisfied 
representatives of the profession, it was the 
work of Herbert Harley which for the next 
quarter of a century kept the idea of improv- 
ment in the mechanics of justice (in words 
once used by Rufas Choate) ‘alive and germi- 
nant in the American mind.’ 


“In the midst of an era of much exaggerated, 
noisy enthusiasm for ‘collectivism.’ it is a pleas- 
ure to join in the expression of appreciation of 
the courageous devotion and far-reaching pro- 


*For a fuller account of Fielding, see the A. B. A. 
Journal September, 1940. 
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fessional influence of a quiet, patient, modest, 
self-effacing, but persistent and inspired in- 
dividual like Herbert Harley.”—Frank W. 
Grinnell 


“It would be impossible to number the people 
who owe to Herbert Harley a ‘thank you’ and 
a blessing for having saved them from a loss 
of time or money, or in many cases from a 
complete miscarriage of justice. These hosts 
of people, for the most part, have never heard 
his name. His work has been done quietly, with 
almost complete self-concealment. He has both 
permitted and insisted that others be given 
credit for most of his successes. Nevertheless, 
the name of Harley is written large upon the 
roll of the benefactors of humanity. 

“The legal machinery of a nation like ours 
is unavoidably intricate, ponderous and widely 
scattered. It never works with absolute per- 
fection, and often falls short of satisfactory 
performance. Adjustments must be made fre- 
quently, and improvements in its processes 
must continually be invented and perfected. 
For the past third of a century Herbert Harley 
has been a master technician in servicing this 
great machine. For noteworthy improvement 
in the quality of its performance, I doubt if 
any single person is entitled to more credit 
and distinction than Herbert Harley. 

“Harley’s contribution has been unique. Long 

ago his spirit rebelled against the needless in- 
justice, waste, loss and trouble which so many 
people were compelled to endure because of 
defective procedures and functioning of the 
legal machinery. He resolved to do something 
about it on a nation-wide scale. By 1913 he had 
enlisted the support of many of the greatest 
lawyers of the day in forming the American 
Judicature Society as ‘a nation-wide study 
club for discovering means of making justice 
speedier, cheaper, more practical and real.’ (1 
J. Am. Jud. Soc. 29.) In June of 1917 the 
JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 
was born. 
“Those who have followed the work of the 
Society and its JOURNAL know what great 
progress has been achieved. In almost every 
jurisdiction some substantial progress and re- 
form has been accomplished because Herbert 
Harley fearlessly exposed a defect, suggested 
or caused someone to propose a remedy, and in- 
spired the proper people to take the steps neces- 
sary to enact the remedy into law. 

“Harley’s capacity for uncovering defects, 
his ability to enlist the active cooperation of 
the great legal talent of America in proposing 
remedies, and his genius for inspiring others 
to translate the proposals into law, mark him 
as a truly great man, well deserving of the 
great honors bestowed upon him by the Ameri- 
can bar. 

“Always modest and unassuming, always giv- 
ing to others the credit which belonged to him, 
undiscouraged and tireless in the face of apathy 
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and temporary defeats, working continuously 
although there were considerable periods when 
there was no money for salary or expenses, 
Herbert Harley Persevered until the Society 
which he founded has become firmly established 
to carry on his noble purposes. 

“Harley has established a pattern for prog- 
ress. He has lived to see a vast amount of 
solid achievement result from his work. He 
has presented to the bar a practical and effec- 
tive organization for both protecting the pro- 
fession and promoting justice. He has inspired 
an army of men to carry on the good work. 
What more can be said in praise of his achieve- 
ments than to recite what he has done?—Van 
Buren Perry 


Mr. Harley’s letter of congratulations to As- 
sociate Justice Robert H. Jackson of the United 
States Supreme Court at the time of his ap- 
pointment to that position brought him the 
following acknowledgment: 


“My dear Herbert: 

“Your letter was a delight. All through the 
years of my contact with the organized bar, it 
has been a pleasure to work with you and a 
source of encouragement whenever I could earn 
your approval. May this state of affairs long 
continue.” 

Homer Cummings, former Attorney-General 
of the United States, in 1939 acknowledged a 
complimentary reference to his work in the 
JOURNAL by writing to Mr. Harley: 

“You have been a tower of strength in the 
struggle for the various reforms in which we 


are both so deeply interested, and I thank you 
with all my heart.” 


To extend this account to include the views 
and impressions of all those people throughout 
the land who have come under the influence of 
Herbert Harley would extend it from the com- 
pass of a single issue of a magazine to that of 
a library shelf. Were it possible to do so, the 
reader who has scanned the foregoing pages 
would already have a good idea of what the 
remainder would contain, and could not help 
but be impressed by the uniformity with which 
persons from widely-varied vantage points have 
pointed out the traits of character and methods 
of work that have contributed to Mr. Harley’s 
success and endeared him to the bench and bar 
of America. For special reasons, three more 
appraisals of Mr. Harley and his work will be 
included. 

The years between 1940 and 1944 were cru- 
cial ones for the American Judicature Society, 
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for it was during that time that Mr. Harley’s 
vision and hearing gave way and in unsym- 
pathetic hands the whole venture might have 
come to naught. It was Mr. Harley’s and the 
Society’s good fortune at that time to have as 
president David A. Simmons of Houston, Texas, 
who wisely guided the Society through the 
transition period. Mr. Harley’s affectionate re- 
gard for Mr. Simmons has been very strong, 
and Mr. Simmons’ attitude is indicated in the 
following statement: 


“Harley, a modest, self-effacing man, has 
made perhaps the greatest contribution to the 
improvement of the administration of justice 
of any man of his generation. Considering the 
effect of his modest but persistent efforts, one 
begins to appreciate faintly the meaning of the 
saying that the meek shall inherit the earth. 
They will inherit it by gently but firmly making 
it over in the form in which it will be a 
worthier inheritance. So it is with Harley. He 
has preached the truth about administration in 
the quietness of his study, and it is making it- 
self manifest in the market place. 

“It has been my privilege to serve fifteen 
years as a director and four years as president 
of the Society—years which included the de- 
pression and the war. The stress and strain of 
those years wiped out many peace-time organi- 
zations and brought problems to all of them, 
including the Society. Harley uncomplainingly 
bore those that fell on him, and knew the So- 
ciety would weather the storm. How well it did 
so is known to the readers of this JOURNAL. 
His influence will continue to be felt in the 
years ahead. He did not preach change for the 
sake of change, but for the sake of justice and 
increased efficiency. The ranks he paced are 
more numerous now, and the path he marked is 
more easily seen. We salute the man who led 
and marked it.” 


Carl B. Rix, who takes office this month as 
president of the American Bar Association, 
speaks along with Simmons and others quoted, 
for the present-day American bar when he 
says: 


“The capacity for great and enduring leader- 
ship is indefinable. Ali worth while projects 
pass through three stages—origination and 
propaganda, planning and drafting, and execu- 
tion. Herbert Harley would make no claims of 
special capacity for any of these but the first, 
and in that he could claim to be master. His 
whole life, which earned him the gold medal of 
the American Bar Association, has been devoted 
to the improvement of the administration of 
justice in all of its fields. From scoffing and 
derision he has lived to see his ideas in prac- 
tice. By iteration and reiteration great things 
have been accomplished, men have been stirred 
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to action, the power of an idea has been demon- 
strated again. In the course of this great work 
and a useful life, Herbert Harley has stimu- 
lated more men to action in bar association 
work than any other man in his generation. 
The power of his pen has been incalculable. 
These fortunate men all over the United States, 
including the writer, are glad to testify to their 
great and lasting debt to Herbert Harley.” 


Men who have served as directors of the 
American Judicature Society during the past 
ten years will recall Mr. Harley’s delightful 
custom of distributing to them mimeographed 
copies of choice bits of verse or other items 
that struck his fancy. One of these was the 
following poem, which he credited to an author 
named John Amid: 


THE TAIL OF THE WORLD 


The World is a beast with a long fur tail, 

With an angry tooth and a biting nail; 

And she’s headed the way that she ought not 
to go, 

For the Lord, He designed and decreed her so. 


The point of the game is to drag the beast 

While she’s headed sou’west, toward the nor’- 
nor’east; 

God made the beast and He drew the plan, 

And he left the bulk of the haul to man. 


So primitive man dug a brace for his sandal, 
Took hold of the tail as the logical handle; 
Got a last good drink and a bite of bread, 
And pulled till the blood ran into his head. 


At first he gained till it looked like a cinch, 
But then the beast crawled back an inch; 
And ever since then it’s been nip and tuck, 
Sometimes moving but oftener stuck. 


Most of the gains have been made by the crowd 
Sweating nobly and swearing aloud; 

Yet sometimes a single man could land 

A good rough jerk or a hand-over-hand. 


The beast has hollered and frequently spit, 
Often scratched and sometimes bit; 

But the men who were mauled or laid out cold 
Were the very ones with the strangle hold. 
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Why He did it I don’t know, 

But the Lord, He designed and decreed it so, 
Of course He knew the game was no cinch, 
So He gave man some trifles to help in a pinch. 


One was an instinct that might be read: 

“Lay hold of something and pull till you’re 
dead!” 

Another, that can’t be translated as well, 

Was, “Le’ go my tail—and go to Hell!” 


But the strangest card in the whole blame pack 
Was the fine sensation that paid men back; 
For the finest feeling that’s been unfurled 
Is the feel of the fur on the tail of the World! 


When that one reached Director Charles A. 
Beardsley of California, he composed the fol- 
lowing reply, which pleased Mr. Harley quite 
as much as some of the more pretentious hon- 
ors that have been bestowed upon him, and 
which, in its way, is about as fine a tribute to 
him as has ever been made: 
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To HERBERT LINCOLN HARLEY 
By Charles A, Beardsley 


Nobody knows quite as well as you 

Whether it’s false or whether it’s true 

That the fur on the tail of the World feels 
great— 

You’ve had a-hold of it early and late. 


You had a hold when the old beast spit, 
And when it scratched and when it bit; 
Sure, it was you who were laid out cold, 
For yours was the surest strangle hold. 


It’s your example that draws the crowd; 
Your sweating nobly and crying out loud, 
That makes us certain that all is well 

So we can feel the fur and pull like hell. 


While some take hold and then fall back; 
While many never join the attack; 

While many insist it’s of no avail 

You keep your grip on the old World’s tail! 
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